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as the starboard deep tank aft. 
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THE COUKT: What is thts supposed to be? 

Mk. ABARBANEL: This ‘s a fair representat‘un of now 
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aft gesp tank looked aboard the 3: teel Maker. 
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What was the difficulty you had’ 

Sweating and breathing. 

Whey you say breathing, what was the difficulty 
ad with breathing 

I was -- I started to bre e in air hard, and -- 

Now do you Know when the number 2 hatch w last 
i prior o the dayof your accident‘ 

Yes, sir. 

When was it‘ 

The day before. 

Where was the ship at that time? 

In Guam. 

How lons had that hatch been closed prior to your 
ent’ 

18 or 20 hours, sir. 

Could you have moved any of these lignts? 

MR. DOUGHERTY: Objection, your Honor, leading. 

THE COURT: Objection sustained. 

With respect to the rigging of these lijhts, who 
t that decided how they were to be rigged? 


MR. DOUGHERTY: Objection. 


THE COURT: Object‘on sustained. Next question. 


Who rigzed these lishts? 
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How far wa the forward ladder from the -rea where 
you were workinz? 

A 18 or 20 feet. 

Q The lirnt which was located in the front of the 
forward ladder, how far did that throw its light back? 
A Would you repeat that quest‘on, please? 

Do you understand the question? 


THE COURT: 
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THE COURT: All r.ght, would you please, Mr. Reporten, 
be ood enough to repeat the question. 
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Q The aft ladder, how far was that ladder from the 


aft end of the aft deep tanks‘ 
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Q I show you Plaintiff's Exhibit 4, which 


dence, which shows the aft ladder. How far ita 


from the end of the aft end of the deep tank 


MR. DOUGHERTY: If your Honor please, t 


has been asked and answered. 
THE COURT: The question has been asked 


hasn'c it‘ Objection sustained. 


and answered, 


MR. ABARBANEL: I want to make sure he understands 


which ladder I am referring to, your Honor. 


THE (JURT: Objection sustained. The questicn has 


been answered. 


¢ In response to the last question, did you understand 


I was referring to the aft ladder? 


A Yes, sir 

Q When you said that ladder was 20 to 25 feet away, 
from what point was that you were referring to? 

A In t'ront of me. 

@ Fron. where you were standing? 

A From where I was standing. 

Q And where were you standing? 

f At the ledge in there between the forward tanks and 
the after tanks. 

Q What I asked for with respect to that iadder, not 
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MR. DOUGHERTY Again, your |! F me objection, 
and in addition, the question 1 leading 

if SOURT istai 2c. 

MR. ABARBANEL f to form,your Honor, and leading 

HE URT e your pardo: 

MI ABARBANEI what 281 to form anc 
leading 

THE COURT: Well, it's a leading question. It's 
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. 4 ¢ 
ficat On, 


voy 


ive question. The question has already been answered. 
covered the th'ne twice at least; and it seems ‘to 


enougn r 


MR. ABARBANEL: May I rephrase the question, your 


THE COURT: All right, rephrase the question. 


MR. ABAKBANEL: All right. 
Mr. Lugo, look at Plaintiff's Exhibit 4 for identi 


which shows the aft ladder. Is that correct 


Does that also show the aft end of the deep aft 
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Could a light have been placed on that ladder? 


DOUGHERTY: Objection, your Honor. 
THF COURT: No, I will allow it. 


Answer the question? 


sir. 


been closer to the area where you 


were work 
Yes, 


IT show you Plaintiff's Exhibit 2 for identification, 


the aft port deep tank. show -- 


THE COURT: Exhibit 
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ABARBANEL: Yes your 


COURT: You described 
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MK. ABARBANEL It! Plaintiff’ xhibit » which 
is the picture of the af jee; “ he port ide. 

Does that picture show the residue of the lube oil 
which you described 

Yes, ir. 

Mik JUGHERTY b je , leading. 

¥ JR a, £8 dir allow it. 

Q Where i | 

p At the bulkhead. 

If I give you this red marking pencil, could you 
outline it for u red 

A Draw a line around 

Q ~-2, around it. 

(The witness marked the exhibit) 

Q The portion of lube oil that you described, 1s 
that above or below the red line 

f Below. 

' I show you Plaintiff's Exhibit 5 for identification 
which 1s the starboard aft deep tank. Do you see any lube 
911, residue of lube o11 on that picture’ 

A Yes, sir. 

Q Yan you mark that with a line‘ 

A I have to make a square ir - 

Do the best you can, outline 1 
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(The witness marked the exhibit) 


What color is the lube oil on these picture 


MR. ABARBANEL: Your Honor, may I shuw these to 


THE COURT: Yes. 
(Photographs handed to the jury) 
o How would vou describe the lishting conditions at 
the time you were workine 1i1 the deep tank area’ 
It was very poor. 


Q At the time you had your accident, where were you 


A I was standinz on the narrow ledge on the port deep 
tank. 
Q Now I show you Plaintiff's Exhibit 6, which ts fi: 


evidence, which is a plan of the number 2 } itch and the deep 
tanks, and ask you to look at it, please, Mr. Lugo. 

THE COURT: When did we put 6 in evidence’ 

MR. ABARBANEL: We agreed upon ‘hat, your Honor, 
durin*« the recess. 

THE COURT: Let's offer it if you are ,oing to do it 
It hasn't been offered yet. I haven't seen it. 
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2 | MR. ABARBANEL: Plaintiff's Exhibit 6. 
3 | MR. DOUGHERTY: May I see it, please? 
4 MR. DOUGHERTY: No objection. 
5 MR. ABARBANEL: This is a dtazram of the number 2 
6 | hatch and the deep tanks, your Honor. Would your Honor 
7 like to see it before I show it to Mr. Lugo? 
8 ie earn . 
THE COURT: If you please. 
’ (Exhibit handed to the Court) 
THE COURT: All right. 
11 ¢ It may be received. 
xxx 2 | (Plaintiff's Exhibit 6 rece‘ved in evidence. ) 
” Q Mr. Lugo, looking down from above into the lower 
14 
hold, is that now the tops of the deep tanks wou look? 
6 | f Yes, sir. 
16 - ; 4 
Q Would you mark a P in this red for the port s‘de, 
17 
please? 
18 
| A With a P? 
. i | 
19 | 
| Q With a P; you can put it right in the tank area. 
20 || 
(Tne witness marked the diagram. ) 
21 
| @ And on the starboard or riwht side, mark it with 
2 || 
} an § 
23 | 
| (The witness marked the diaj:ram. ) 
aA || 
i Q And an F in the front of it for forward. 
25 | 


(The witness marked the diagram) 
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Q And put an A in the rear of the deep tanks for 
aft. 
A An A? 
Q A, yes 


(The witness marked the diagram.) 


Q Would you mark with an L where you were standing 


at the time of the accident so it stands for Lugo? 


Af With an L? 
Q Yes. 
(The witness marked the diagram. ) 


Q And mark with an F where Mr. LaFrance was standing 


at the time of the accident. And mark with a P the tank 


wrere Mr. Palmer was at the time of the accident. 


(The witness marked the diagram. ) 


Q Would you show us where the light was at the foot 


of the ladder at the forward ladder. I will draw that, 


make thet L-l so we know what it stands for. 


the 


(The witness marked the diagram. ) 
¢ And would you mark with L-2 where at the time of 
accident the other light was? 

(The witness marked the diagram. ) 


MR. ABARBANEL: Your Honor, would you like to see 
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this before I show it to the jury? 
THE COURT: Yes. 

Q Mr. Lugo, before we show this exhibit to the jury, 
I ask you to look at it once more and with respect to the 
light which you marked that was in the tank, the starboard 
tank, was that light in the forward or the aft part of the 
starboard tank? In other words, was it in the front or the 
rear of the starboard? 

A It was in the front. 

MR. ABARBANEL: May 7% show this to the jury then, 
your Honor? 
THE COURT: All right. 

Q Mr. Lugo, tell us in your own words, how did 
your accident happen? 

A After we started to work, I started sweating again 
and feeling weak and dizzy, and I feel like my breath was 
leaving me. I started to faint, I looked for something to 
grab, and was a little dark, plus there was nothing to hold, 
just empty space. 

Then what happened? 

A Then I fell. 


Where did you fall, Mr. Lugo? 


A Inside the port tank. 
Q The space you were stand'ny on at the time of the 
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2 | accident, how muci: maneuverable or standing or walking 
3 | space did you have? 
4 MR. DOUGHERTY: I object, it's leading. 
5 THE COURT: Objection sustained. 
6 q The space ywwere standing on at the time of the 
7 | accident - 
8 | THE COURT: Describe it. | 
a THE WITNESS: Describe it? | 
10 | MR. ABARBANEL: Pardon me, sir? 
i | THE COURT: I say describe the place where you were | 
2 | standing. | 
13 } C 4l] right, describe the place where you were standing}. 
| 
14 A At the ledge, it was about eight or ten feet | 
ib there wide. | 
16 ] Q How wide? | 
17 | 
h About eighe or ten feet. | 
18 | Feet or - 
9 | MR. DOUGHERTY: Objection, leading. He said eight | 
| 
it or ten feet. | 
- THE COURT: Wait a minute. 
22 || 
THE WITNESS: I'm confused. It's itches. 
” THE COURT: Now look, Mr. Abarbanel, I am not goir~ 
a to have any “reaking into the witness' testimony with suggest ipne 
25 


from you. I .jon't want that to happen again, you understand that? 
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MR. ABARBANEL: 


Yes, your honor. 


Would you describe the ledge or place you were 


standins at the t‘me of tne accident? 


About eight oa ten inches wide. 
What direction were you facing at the time of the 
accident? 


Aft. 


And where was 


Q the light that was at the forward 


ladder? 
Forward. 


Q With relation to where you were standing, was it 


13 | in front or behind you? 
14 

’ A It was behina me. 
1 | 
, ¢ The two tanks behind you, were they covered or 
16 

|| uncovered? ' 
| ’ 

} A Yes, siz, they were covered. 
18 ti 

‘ The two tanks that were in front of you, were they 

19 

|| covered or uncovered? 

| 
2 | 

A Uncovered. 

1 
21 ‘|| 

Q How were you feeling just prior to the time ‘rou 
22 | 

| had your accident? 

| 

| 

A I was feeling all right. 

H 
2A . 

Ht ¢ At the time of your accident, how ‘ere you feeling? 
- 

A I wasn't feeling ood there. 
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In what way weren't you feelirg z00d? 

I was weak, diz7y, and -- 

MR. DOUGHERTY: If your Honor please, it's already 
been asked and answered. 

THE COURT: All right, I will allow it. 

You may c.ntinue, Mr. Lugo. 

Dizzy and lesing my breath. 

In your opinion, what caused you to fall? 

MR. DOUGHERTY: Objection. 

THE COURT: In your opi)ten7? 

MR. ABARBANEL: Yes. 

MR.DOUGHERTY: Objection. 

THE COURT: Objection sustained. 


Do you know what caused you to fall? 


Yes, sir. 

What was it? 

Unconsciousness. 
you know what caused you to become unc«nscious? 
DOUGHERTY: Objection. 
COURT: Ask him if he knew. Do you know? 
WITNESS: The lack of air. 
COURT: All right. 


WITNESS: I had difficulty breathing. 


soon as the jury 1s through looking at this exhibit, 
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That was in 1969, correct? 
f Correct. 
Q Then you sailed aboard the Warrior for several 


voyaces as a deck nand, did you not? 


p Yes, sir. 
Q Did you always perform your work in a seaworthy 


manner as a deck hand aboard tnose ships? 


Who operated the Warrior, by the way, what 
:on' any? 

A Sealand. 

Q Sealand Service Then you came back to Isthmian 
on the Steel worker in the early part of 1970, and you also 
sailed as a deck hand aboard that vessel, didn't you? 

A Yes, sir. 

A 


Then your next ship from March 2, 1970, until 


May 22, 1970, was the Longview Victory; am 2. “ice 


e You are right. 
Q Who operates that, sir, Victory Carriers? 
Victory Carriers. 
Q Out of what city? 
A San Francisco. 
Q You were 4 deck hand on that ship, sir, and did you 


perform your work in a ‘ood fashion? 
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Then you rejoined Isthmian again 
the Steel Lesigner in the latter part 
deck hand, did you not? 

Yes, sir. 

How many voyages did you make on that ship? 

Une. 

I suggest two voyages, sir, one coast wise and 

foreicn. 

I don't think I am very 

Excuse me? 

I don't remember, one or two. 

Then did you sail again on the warrior as a deck 
hand? 

Yes, sir. 

Then you went to Sealand aboard the Azalea and 
Azalea City, did you not? 

Right. 

What department did you sail aboard that vessel? 

The deck department. 

What rating, sir, ordinary seaman? 

Ordinary seaman. 


The duties of an ordinary seaman, I bel‘eve you 


said, are painting and chipping and scraping and -oing aloft 
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la 


2 || and so forth; is that correct’? 


correct. 


4 | And also working in the hatches, am I not correct? 


Sometime. 


Some times Well, you have worked in hatches or 


4 


ships, haven't you? 


Sometimes. 


Q That is what I am asking you. You don't always 


hes work there, do you? 


ir. 


Sometimes you wormon the deck, sometimes alcft, 


13 | sometimes in the hatches, right? 
4 | A That's correct. 
| 
15 | A deck hand has to work all over the ship, wherever 
16 ae ya eee ty ( 
he is assi.tned to do, does he not? 
- MR. ABARBANEL: I object to the characterization 
* "deck hand" because that may convey something to the jury 
19 | which is not correct. He worked as an ordinary seaman. 
i 
» | THE COURT: All right, call him ordinary seaman. 
21 || 
| Q Are you a deck hand, sir? 
22 | 
i A Yes, sir. 
2 } 
] THE COURT: In other words, what you are trying 
oe | 
| to say is an ordinary seaman may be a deck hand and a deck 
25 


hand ‘s an ordinary seaman; iun't that what we're talking about? 
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MR. DOUGHERTY: Yes, your Honor. 
THE COURT: ) is that quite clear? 
Then you joined the Steel Maker, correct? 
Correct. 


you were an ordinary seaman or & deck hand, 


Yes, sir. 

How many voyages did you make on the Steel Maker 
before you had this accident? 

That was my second voyage. 

Was it not your third, sir, your first one commenced 
August 25, 1971, correct? 

Correct. 

And then the next one January 3, 1972, 

Correct. 

And then the next one Jarary 21, 1972, correct? 

No, wait. You are referring about signing @ -~ 


first one was a coast wise, which is general procedure, 


like we always «0 coast wise, pay off, it might be a day 


or two cr two weeks. But that's no passenger and baggage. 
Q How long were you between these vojages, one day 
or less? 


I don't remember that now. I only made two foreign 
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2 @ that hip? 
3 A On tnat ship. 
4 Q As a deck hand or ordinary seaman, correct? 
5) p Right. 
6 Q You recognive ¢t photoxraph, do you not? 
7 _ 1. 

Yes, rs 
8 And in ln “at 6 

And what is this called 
9 f ’ ‘ 

fh Cargo Ji-csht or cluster lizht. 

10 Carzo li:sht or cluster light, and am I fair in 
1] Sb, nz that this 1 tandard equipment which you are accustomed 


a seaman’ 


oO 
= 
oO 
“ 
a 
= 
= 
w@ 


13 P ey 


’ r. 
14 \ 4 atranna? 
You remember David LaFrance 
15 A Yes, sir. 
16 Is it not correct that David LaFrance also in your 
17 . 
mind had a reputation of being a capable seaman? 

6 A Yes, eif. 
19 . aaa ‘os 

G Do yOu remember arles Palmer’ 
» i Yes, sir 
21 . ‘ , ' ; 

G And am I not correct in saying that ’n your mind 


Charles Palmer wus also a capable seaman? 


The tanks tn which you were hurt had carried a carp 


25 
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And did you 
t was loaded where, 


Yes, sir. 


tnen it was taken across the and discharged 


that so? 


Calcutta? 


Bombay. 


Bombay. \ discharged, a time came when 


is that right? 


And where was the tank cleaned by a shore rang? 
Do yOu remember approximately what date? 
sir. 
Did you know at that time what cargo was going to be 
into those deep tanks at a later date? 
No, sir. 
The lube o1l was carried in the deep tanks, 


right? 
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it? 


: Whet was the last port before you got hurt? 


6 but the last port was at Saipan. 


17 


18 


4 


What hatch were you working in‘ 


a Jumber 2 hatch. 
The number 2 hatch was open the day before your 


1 | 
2 accident, was ‘t not? 


And by “open,” I mean wide open up at the top, 
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-=- you were 1 court during 
opening addressee by 9th attorneys 
heard me use ;& n ané ry 1 iis e ‘e room would 


WwOu la 


r, correct analogy to 
explain it to me agatr 
Yes, we assume that the walls of this courtroom 


represent the bulkhead or the skin or the side of the 


ship, would it be roughly correct or basically correct if 


we point to a portion of the ceiling as representing the 


square of the hatch? 


> those deep tanks? would be the 


MR. ABARBANEL: T will object to the question, 
your Honor. 

THE COURT: If he knows. 

You do know and it would be the ship's off'tcer? 

MR. ABARBANEL: I object. He is testifying, he is 
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asking. 


Iam sorry. Do you know? 


A Ship mate or any other of the mates 
G One of the mates? 
A One of the mates. 


These tanks sometimes carry cargo that is not a 


In other words, theysometir s carry dry cargo? 


cx I 


p Yes, sir 
Q After the oi] was discharged, as a matter of fact, 


this was dry cargo put ‘nto those tanks, wasn't this? 

MR. ABARBANEL: I will object unless he establishe: 
whether he knows or not. 

THE COURT: I will allow the question. 


a Do you recall? 


Do you remember what the dry cargo was that was put 
into ti 2 tanks? 
Cars and 
Jeeps? 
A Jeeps and -- 


THE COURT: What was that answer? 
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Jeeps and cars? 

I am not so sure that that's what they take out. 

working on the hatch there. I never work on 

s when they are discharzing. I only see takin 

cars, buses, and jeeps. 

Two photographs among thers were shown to 4 and 
you were asked to take a red pen or pencil and point out 


4 


where the residue of o?1 was I am now showing you photo- 


ph number 2, and ask you this where you drew the red 


you snow m wi u Ing vne pne resiaque 
sho e with your finger vhere tr id 


of oil was? 


Over here, and here (indicating on photograph). 


You are pointing to the three dark spots inside 
the red that you drew, aren't you? 
ABARBANEL: Your Honor, J object unless he 
to the jury. 
Not just that. This whole area. 
THE COURT: What is that? 


MR. ABARBANEL: Unless this is demorstrated 


record is useless. 


THE COURT: Will you please zo ahead, Mr. Dougherty. 


Is that correct? 
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with a red pencil 
Abarbanel 


asked you to po Sut where the residue of oil was’ 


10 


et 


Do you remember taking a red pen? 


~ 


exhib!t numbe? snows wooden planking or wooden boards down 


18 


tn the bottom of tha tank, doesn't it’ 
19 é 
A Yes, sir. 
20 ; . 
2 When were those wooden boards put there? 
21 
A I don't know. 


( They were put there certainiy after the oil was 


discharged? 


MR. ABARBANEL: I object tothe form of the question, 


your Honor. 
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E COURT: Yes, I think tha 
Reframe it. 


you recall after the oil 


was 


ed up some military retrograde 


ed jeeps and trucks? 


1 


ere was that Vietnam military 


mewhere in Tialwan. 


dische 


d the reason that the boards were f 


t cargo could be loaded on 


ht? 


I don't know. 


Bu 


t the boards were put down 


retroyrade carszo was joaded into the 


phrase 


DP 


MR 


I 


Wh 


- ABARBANEL: Objection, t 
say I don't know. I don't 


Oo put the boards down? 


I don't know. 


Yo 


"bet 


Ye 


Wh 


I 


u are acquainted with, as 
ten down the hatches," are 
Ss, 8iF. 

at does tha mean? 


hear the word but I don't 
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the military 


bords, 


were they not? 


iat 


top 
just before 
ship, 
his is 

work on |} 
a seaman, 


i't you? 


know what 
U.S. COURTHOUSE 
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ches. 


the old 


it 


means 


repetitious. 


2 You don't know what batten down the hatches’ means? 
3 : 0; r 
4 When a ship sails to so across the Pacific Ocean, 
5) does she usually batten down the’ natcne 
./ 6 MR. ABARBANEL: Your Honor, I object to the question. 
7 HE COURT: He said he didn't know what thepnrase 


mear 


9 MR. DOUGHERTY micht know in this context, 
10 YOur nonor;r 

1] THE JRT ustained question 

12 Q Doe he lose uf r ne 

13 f ometime 

14 ¢ What does it depend o 


not too far and the weatner 
good and they have to get the ship out ina hurry, tney 
don't »bother to clo: the «atches. 

Q Do you have any recollection whether this vessel 
had shipped out in a hurry at her last port before your 


accident? 


Q If the vessel 1 not coi! to reach her next port 


~] 
on 


t 


soon, and if it's solr to be awhile between ports, then they 
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cover up or batten down the 


will objec 
the word 
not understand it. 
tht, I will withdraw that. cover up. 


chief mate there or the captain. 


ion, is 1 1Iot, because 
matters of navigation and weather 
that decision; am I not correct? 
not a captain. 
ABARBANEL: I object to the form of the question, 


not a former officer. 


you ever studied to become an officer’ 


take it then that you would leave it 
judgment and to 1eir skill, namely, a decision whetner | 
se up the hatches, will you not? 
Rivht or wrong, I leave it to them. 
leave it to them because they have had the 
the experience to make such a decision 
ABARBANEL: Objection, your Honor. 


COURT: Sustained. 
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2 C iow far was the next port‘ 

3 I believe it w five day IWaV-. 

4 What was the weather like on the day you sailed? 
5 f rood. 

6 Q Tne sea wa calm? 

7 Ve 41r 


Q re you sure 


10 Q It was not pitching or rolling? And is it your 


11 contention that when the sea is calm, the hatch can be 


calm‘ 


D 
a 
D 
0) 
Oo 
oy 


seaman when you 


18 


19 MR. ABARBANEL: I will object as to what it means to 


a seaman. what it means to Mr. Lugo I can understand. 

21 F y Ree ‘ Nae P . 4 ‘ 
Q You are a seaman, sir. What does it mean to you? 

THE COURT: Speak to Mr. Lugo. Don't put in the 


interpretations. Ask the questions. 


MR. DOUGHERTY: Yes. 


9 
ys 
What does it mean to you‘ 
JUTHERN ISTRICT COURT REPORTERS, U.S. ¢ RTH 
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tching or rolling’ 


MR. ABARBANEL: i111 object, your Honor, 
been covered. It's repetitious. 
By you but not 
Dougherty. 
Overruled. 


ot pitching 


bo you remember the weather 
MR. ABARBANEL: Your Honor, he was not aboard the 
the next day. I object. 
The next day I was in the 
worked the next morning, did you not? 
sir, or I don't remember. 
worked until the time of your accident? 


ABARBANEL: Your Honor, I object. Th 


COURT: You are completely confused now. 


DOUGHER “VY: They sailed the day previously. 


ABARBANEL: What day are you talking about’ 


COURT: All right, make it clear what day you are 


and then zo on from there. 


ing about June lst. 
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overed 


up’ 


With pontoons, ste 1 pontoons and tarpaulin 


17 


18 


G now big are these steel pontoons, about from here 


21 


Abou he ‘ve of hi iesk 
He IURT : if ¢h4 } } 
23 
WI F [The bench 
2A 
fbout t t long’ 
25 
omething like that 
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Any idea what they weigh? 


correct to say, however, that the men 


you need machinery to lift it, don! 


What machinery do you use, the ship's boom: 


power to move thei‘ 


boom is something that 


long steel metal cylinder that poi 
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‘annot 


t you’ 


and 


craneés 


sually but not necessarily. 
called cradling the boom? 
But in order to get the booms to lift these heavy 


pontoons, the boom ha to be ra‘tsed up in the air, does 


4 


t not? 


it raised uf nm the air, by power, by 


machinery? 


A Power. 
. By machine power 
A Ye . 


seamen does it ordinarily take to raise 


the booms Up 'n the air and get them ready if they need to 
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trese pontoons, Mw manv 


gepartment mer 


deck department, 


t the end of the wire 


correct? 


pontoon 


suspended from 


ship is rolling, yes 


p is rolling or 


ack and forth, won't it? 


saying 
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2 deck and the tanks in it if we took, for example, four dominoes 


3 and laid them or even four pteces of paper and laid tne! 
4 like this, two and then two below? Is that basically the 
3 layout or arrangement % 

6 f Yes, sir 

7 a You finished in the after port deep tank, you 


finished your work in that tank pefore the coffee break, am 


10 


> 
> 8) 


And is t not a fact, sir, that up until] that time, 


there had been no complaints by Mr. LaFrance about the 


4 4 


li hting, 1s that correct’ 


You didn't hear any, did you‘ 
A I don't make any complaints. I don't know if they 
17 


18 
waFrance 


a 
Cc 
= 
° 
wo 
< 
Oo 
3 
ho) 
~ 
& 
= 
5 
- 


19 : 
about the lighting, do you’ 


21 
You don't know of any complaints by Mr. LaFrance 


about tie ventilation, do you”? 


@ You don't know of any complaints by Mr. Palmer 


25 
about the lirhtinz, do you’ 
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A VO, Bs 
Q You don't Know any complaint by Mr. Falmer about 


the ventilation, do you’? 


. 


And you didn't make any compla'nts about the Liznt 


A IT leave it to the judgment. They know, they have 
more expert: e than I have. 
I will ask the question again: you didn't make 
any complaint about the lighting, did you 
A No, sir. Nobody else complained. why snouid 1? 
Q You didn't make any complaints? 


MR. A} TANEL: I object, your Honor. It's been 
answered 
MR. DOUGHERTY: What's the object‘on” 
| 


THE COURT: I don't know what the objection 


MR. ABARBANEL: He is repeating the same questior 


If 4t ts the same question, obviously it's not yor to be 
asked a second time. 
And you didn't make any complaints, did you, sir, 
about the ventilation? 
A I answered before, no. 


S) Then you went on your coffee break, am 1! 
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2 p You are richt. 

3 Q nd w it a h4 crime that you went to your room 
4 and changed duY gh oy 

5 f Yes, ir. 

6 Ir was it arijeyx nat day 

7 f NO, it wa iT chat time. 


r 
D> 
_ 


11 ( A] right. Then you went to the mess hal) for 


12 ee 


13 : 


i“ Q And yo sat in the mess hall with Palmer and LaFrance, 
15 ‘ 
Jidn' you 
16 , p 
f No, ir 
17 ff 4 ‘ , 9 
YOu maa { Lee Ww [ I imer ra ix rance : 
18 . a 
B Oy {7 
19 : sete + 
UN I will ot ge ° 
} I had coffee with tne wnole crew. we were talKin 
21 
bout comir: home nd things like that. 
. Q And the nversation -- 
23 ? , ind 
b Jot with L rance 1 par cular. 
2A zs 
Excuse me‘ 
2 } T | 4 art4dniular Mp 
Not with LaFrance and Palmer in particular. There 
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4 was com!ng home and when you'd get back to New Yc 
° so forth, correct? 


% 


6 A Yes. 
7 And am I not correct i ayin i ffee 
8 . 
break there were no complaints about the ventilation or the 
lightin in that hatch? | 
10 P No, sir. 
iI Q Am I correct‘ 
2 A Correct. 
" . Then you came back and you reentereu the number 2 
= hatch once more, am I right? 
| 
| 


© 


And now the work to be done was in the othe tank, 


namely, the after starboard deep tank, correct 


Q Palmer went down into the tank, did! 
22 
I Yes, r. 
23 
And Palmer needed some boards or plani / t do 
24 
rou call them | the way‘ 
25 
riankKs. 
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2 Q What is a plank, a piece of wood? 

3 ‘4 Yes, ir 

4 C About how bi 

5 p About ix by twelve, by ten Ten feet long or 

6 || about four feet wide, something like that. 

7 Q Let me see just ten feet long, maybe from here to 


8 || the end of the rail here as I am indicatin 


9 || f No, sir. 


10 Q Lor Y 
11 A I'd say about from here to the wall. 
12 ¢ I am asking about the plank 
! 
13 A Yes, sir, he length of the planks, right? 
1 
‘ Q were they thar long? 
15 6 [They were that lons, yes. You can see on the pictures, 
| : | 
{ 
16 one of the exnibits. 
17 | Or 4 +} tin 
i} Q One of the other picture: 


18 | All richt, Palmer was down in the tank, correct? 


| 

19 A Yes ir. 

Q And you were handing these planks to LaFrance? 
| 

21 || A 


LaFrance used to lift one end and I lifted the other 


| end and we pass it to Palmer. 


Q And you'd slide t down the edge of the tank? 
2A 
A Yes, sir 
2 f +h | } + . + + - ms + 
Q And then who would be tiie last one to handle it, 
| 
i 
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I thouzht I had already ruled on that. 
DOUGHERTY : You have. That is not the issue. 
What is the issue? 
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lease report to the jury room at ter: 
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g like for the present 
MUCTIie 
rt ne courtroon 
YOu may tep down, Mr. Lugo. 
(Witness excused) 
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solution. In the first place I have 


identification, which appears to be a page 


Maker's lo., book, part of which has been 


this to do with, the other accident? 


it reading 
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2 for yea 1967, IOS, 19609, 1970, and 197] ¢ 
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4 > are tne complete records and if that r I 

Ou ? y ° I think we should d € pi 


, MR. DOUGHERTY: Iney are the complete 1 ra ind 


MR. ABARBANEL: If they are the complete records, 
10 I ha yb jection. 

il HE COURT: I understand you have enta 
2 LO 3 hat right 

13 MR. DOUGHERTY: That's rischt 

“ AOURT: ALL Tight; o1 nat representat14 they 
ie will he admitted. 


(Lefendant's Exhibit A received tn eviden: 
when was the last time you were at the Seafcrer 


welfare Plan for these physical examinations or treatmen 5 


G Would jit be June 3, 19713 
A r June 3rd. 


That was the last time you were there? 
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mean the walkin 


COURT: Yes, he was just 
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remember how wide the 


nk. that were open’? 


THE WITNESS: About eight 


THE COURT: About eight 
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G DoD you recall testify ep? fously 
2nd bel ISKeQ, tT) wt vere you if 
givi is answer, sir: "You have pace 
wide between the tank 

f Vieht be t , not true. You, 
t! - tha pace not lat ide. 

.T know I am askin yOu, d ‘Me 3 y 

that t was approximately two feet wide 
ula de nat T id that by i 
you, yourself » KNOW hat’ nov Ut li@. 
MR. DOUGHERTY: May I see exhib'!t 
r. Luzo, I show you Exhib? ; wou 
thi fully an tell me what oper nk I 
A Looks Jike the starboard tank. 

The aft starboard tank? 

fen, Sir. 

And there {: picture of someone ! 
tand'ny there. Is that approximately where 
t+ the me of the accident? 

Y@S, 18 Just about. 

a ‘t about where you were dir 
if A ePrit 
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SOUR w look, I do > W J do that 
nervy. Wher you ask a question and e7 it riSsSwe. 
»9 YY wer A K he next >stior 3 
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‘ THER TY ALE, £ nt, your Honor. 
« ABARBANDL: May I see » please 
it not a fa 5 eae zo, tha jirectly behind 
u mited solid deck space on which you coulda 
Ww 
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yes re 
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a4 
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which you could back vp or sit down; s that not 


JURT : Overruled. 


swered that a hundred t'‘mes before, r ine 


And you were not walking arcund at the time of the 


were you, Mr. Lugo? 
No, BS ie 
Now the one light wa tn the tank and you testif 
was at the forward end of the hatch? 
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b/if Lugo-Cross 29C 
that there were no sait tablets available for you to take’ 
A Yes, ir. 
- And then you testified yesterday that you did take 


f hat was the question, you took salt. I said ye 
Yesterday did you testify that you did take salt 

tablets? 
A Maybe, but there were no salt tablets there, and 


the chief mate testified to that. He told me to use common 


salt. 
Common table salt? 
A Common table salt. 
Q Mr. Lugo, did you testify yesterday tnat you took 
salt tablets? 
A Yes 
Q Did you know where the switches were for the 


ventilators? 


Did you ever ask where the switches were for the 


ventilators‘ 


> 
> 
« 
oO 
— 
a 
de 
~ 
. 


You have been a member cf another union, have you 


not, under which you have accumulated tim» in addition to 


the Seafarers! Internat‘onal? 
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THE WITNES Yes, sir 
TH URT Did you ever ask + e-bodied ‘ 
to move the lizht? 
HE WITNES I ; eax 
THE COURT: You didn't say anything to ther t 
4 4 
THE WITNESS: No, sir. 
THE COURT: You didn't try to move the ligh ursed 
THE WITNESS: No, ty 


THE COURT: All right. 

MR. ABARBANEL: Your Honor, even though this ma} 
be repetitious, I think it's pertinent. 

Could you move-that light on your own without 
any authority’? 

MK. DOUGHERTY: I object. 

THE COURT: Objection sustained. That's been 
-overed. 

At the time of the accident, you were facing 1n what 
direction? 

A Facing aft. 


And the light which was at the foot of the forward 


ladder, where was that? 


A That was forward. 
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bY 4°) 


Then we go to page le, line 1 


3 , How long did it take you to break open 


5 a I would say for the most, about a little 


half hour. 


"Q How many men did you need to break open 


9 "A We used the whole deck department. 


About how many men did you use in the 


12 a We used about nine men -- ten men. 


What equipment did you use to break open 


14 the hatch? 

15 =“g Well, we used the ship's gear -- the 

16 booms and winches. 

7 me After the hatch was broke up, did that 
18 mean the pontoons and the tarps were off at the top deck? 
19 "A Yes. 

oa | "Q And the hatch beards on each lower level 
21 were removed? 

2 "A Yes, and also a beam. 

= "Q The I-beam? 

a i) So that you have enough space. 

% 'Q So, therefore, is it correct to state that 
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es After you received these orders from 
the chief mate, what did you do? 

“A I passed it down to the men. They came 
down at nine o'clock, I walked up with them to the 
fore peak, we got the three lights and extension cord and 
lowered it down for them. 

"Q But before we get to that point, what 
orders and instructions as to whom, on the four to eight 


watch, can you give with respect to this work? 


"A I picked Mr. LaFrance, being the day man tp 
maintenance and I am sure he had experience in this work | 
before. 

"Q What did you tell him? 

| 

"A I told him to take those two men and 
remove these duct vents -- opening. | 

"Q Do you know for what purpose these duct | 
vents were going to be removed? | 

"B Yes, for the purpose of ventilating problem 


and also getting the oil -- moisture -- which congregated on 


the bulkhead. 

"Q You say bulkhead, are you talking about 
the bulkhead of the deep tanks? 

"A Yes. 


” Which deep tanks would that be? 
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THE COURT: That is the control thing. This is 
Out as we indicated before. 

All right. 

(In open court) 

MR. DOUGHERTY: If your Honor please, may I ask 
that the jury be inst~-ucted .o disregard any testimony regard- 
ing overtime? 

THE COURT: No, the only testimony is that these 
three men were on Overtime and it is -- everybody says 
they were. No question about that. Let's go on. 

MR. ABARBANEL: 31, line 6: 

"Q In order to open up the tank tops on the 
deep tanks, do you have to use any equipment? 

"A Yes, yu have to use the booms with the 
runners and the winches. 

[i About how much approximately does each 
tank top cover weigh? 

"A They are mighty heavy. It might be a ton. 


I "Q here are the deep tanks located in the 


number 2 hatch? 


"A All the way down on the third deck, the 
aft part. 

"Q Would they be in the square of the hatch? 

"A Yes. 
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numt < deep tanks, 1 tnat correct? 
"pA hat! correct. 
Would you consider them cood men? 
Yes 
In particular would you consider 
LaFrance ood seaman? 
a ne proved to me to be pretty -zood 
e@ WwW with me there. 


x 


Now you told us before that in mo 


n most cases, 


150 times that you have done deep tank work, the hat 
Open, Jj that correct? 
"A Yes, not every time but most of t 
q Then there are cases when the 
not open, is that correct? 
"fh That's correct. 


On those occasions as a merchant 


hatch is not to be opened, is that 
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he 


not 


David 


while 


st 


the majority of the approximately 


ch is 


hatch is 


seaman 


tnere are reasons why, correct? 
Yes. 
There are occasions when there are 


So? 


time. 


10 
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12 


13 


14 
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16 


17 


18 
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mb /1f yome 7 -Cross 7 Oz 
You also told us that the lishting 
generally is left up to the men who are actually dot: the 
work, 1 ° t so 
MR. ABARBANEL I have an objection to the 


form, your Honor. 


SOURT: Overruled. 


MR. LOUGHERTY: 


i the reason that it is left up to the 
men who are actually doing the work is because they are the 


ones who are in the best pos‘tion to determine what lighting 


THE COURT: This is cross examination. Obyjectior 


overruled. 


Not only that, but this one particular 
uy I put in charve of them all, and the other guys are 
two experienced men. 


'Q And by that you mean LaFrance and Palmer? 


Now it is a fact {s it not, that David 


LaFrance never made any complaint to you about the lighting 
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imber hold or hatch? 

I had no complaints. 

David LaFrance never made any complaint 
bout the lischting 


repetitious, your Honor. 


= 
x 
w 
> 
8) 
fet 
6 | 
ro 
t 

~ 
C 
= 
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THE COURT All right, I will lliow it. | 
MR. DOUGHERTY - "about the lighting they were using 
work of removing the duct plates before the accident, 
NO. 
'Q And Palmer never made any complaint 
did he? 
No. 
: And Lugo never made any complaint, 
NO. 
: And as a matter of fact no one made any 


t about the lighting 


MR. ABARBANEL: Objection, your Honor. 
THE COURT: Overruled. 
MR. DOUGHERTY 
" at A 
No. 
MR. ABARBANEL: What line are you reading? 


MR. DOUGHERTY: Page 50, line 9: 
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of Medicine tn 1943. I then served an internship and 
served tn the Armed Forces in the United 
States Army until 1940. 

T subsequently entered the field of training in the 
specialty known as orthopedic surgery, which is the specialty 
of medicine dealing with principally the aims, lezs, and 
the trunk, the spine, and having to do with injuries and 
diseases to the muscles, bones, joints, and the related 


parts. 


This residency program, which is confined to that 


study and training, was performed by me at tne State Universi tly 
of Iowa in their program, part of which had to do with 


working in a United States Public Health Service Hospital. 


This took four years, which is the prescribed time of training. 


] 


Following this, I became qualified to practice 


wo 
oc 
oO 


my specialty. The qualific {s set forth by a national 
board which conducts first an inquiry as to whether or not 
you have completed the training. 

THE COURT: Doctor, are you a fellow? 

THE WITNESS: Yes. 

THE COURT: Fellow of the American Colleze? 

THE WITNESS: I am a fellow of the American Academy 
of Orthopedic Surgery, the American College of Surgeons, and 


a diplomate of the American Bard of Orthopedic Yrgery, whic 
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2 {gs conducted by examination am qualification. 

3 I have limited my practice since that time to the 

4 pectalty, and I am now the chief of the department of 

>) orthopedic surgery at the Jewish Hospital of Brooklyn and 

o at the Greenpoint Hospital. 

7 At the Jewish Hospital I conduct a training pro- 


S ram where I, in turn, train eight physicians each year 


to become qualified over a four-year span to become speciali7ved 


LV specialists in orthopedic surgery. These doctors come from 
ll all over the world. 
9 —" ny 7 4 
le THE COURT: All rizit. 
13 By NR. ABARBANEL: 
M4 ooctor, what does it involve, and what are the 
IS duties of a chief of orthopedic surgery at a hospital? 
16 fh Charze, in complete charge and have total responsibilfr 
17 . . , 
ty for the care of all the patients who have orthopedic 
8 1 + 
; problems. tT am also in cherzge of the training prozram of 
9 4 
Is the residents who are in training to become specialists. 
20 P <a . . . : 4 
Are there any other hospital associations that you 
21 
have other than those? 
22 » anteom , 
THE COURT: I think we have had enough of those. 
23 ‘ 
Will you tell us what professional organizations 
24 
you are a member of if you have not covered that? 
9 


f As I stated, I am a fellow of the American Academy 
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4 and orthopedics is your field of specialty, do you nave 3! 


opinion as to what type of head injury he sustained in the 


3cc ‘dent? 


sustained. 


on 


the next time you saw Mr. Lugo’ 


) 


10 F I saw him again on July 23, 1974. 


1] ¢ On that particular day, did you take any X-rays? 


12 


> 


I don't believe I did. T could check. T don't 


1 us ‘ ‘ 
‘ me What were his complaints on that day” 


1S A On that day he said that his right arm, referring 

” to his elbow particularly, was weak and stiff and that this 

" 'ffness and weakness extended down towards the wrist, and | 
e that he wac unable to grasp things and that as far as his le¢ 


19 was concerned, he had the continuing stiffness, some pain, 
a and limited function, that islimited ability to stand for a 
21 

lon time or walk zreat distances or bend or kneel or climb 
22 

stairs. 
23 — 

Did he have any complaints with respect to the 

2A . 

function amuse of his hand? 
25 as p 

f With rerard to the hand he stated that he had pain 
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a 


effect does the shortening of that right lez 


3 have upon his ability to work? 

4 A As I understand his usual occupation or any 

5 {milar occupation, the shortness of the ieg would cause 
6 ‘ 


him to limp, and to -- and this would be hazardous on a 
: moving, uneven surface such as a ship or in a narroa 


ladder of a ship, and in any occupation, in fact, requir 


Q ‘ 
; prolonged standing, walking, bending or kmeeling, or any 
0 
10 strenuous physical situation, such as that, the shortness 
l and other factors in the hip that I have already described 
_ would severely limit him occupationally. 
1s . What effect, if any, would it have on either climbing 
14 7 

up or down ladders 
= MR. DOUGHERTY: Objection, covered. 
16 Miu YT c 4 Q 

THE COURT: Sustained. Covered. 

2 What effect, if any, would it have concerning 
18 

his ability to s/t? 
19 ‘ : +44 

f His hip becomes quite stiff on prolonged sitting 

20 *7 4 ~444 } 4 

in a bent, flexed position, the position he cén only sit 
21 4 4 4 

in, so JY would assume that if he was ina sitting position, 
22 : , : 

he would limp worse when he first got up and he would feel 
23 

yuite stiff and he would tend to get up and move around more 
2A 

frequently than normal. 
25 


Doctor, assume that one would have to work in 4 natcn 
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which had stale and uncirculated air -- 
MR. DOUGHERTY: | object. your Honor. 
rie Cpu s Mes jewel Leon untalimed. Covered 


MR. ABARBANEL: Not with the dr:tor, your 


THE COURT: N you covered it with the question of 
the effect it has on his ability to work. That is 
there is going to be on this subject. 
ABARBANEL: May we approach the Bench, your Honon? 
COURT: Come forward around here. 
the side bar) 
ABARBANEL: Your Honor, 
covered. what I am about to ask the doctor is can improper 
ventilation and stale and uncirculated air and in a hot place | 
cause one to faint. 
THE COURT: Objection sustained. 
MER. ABARBANEL: On what basis? 
COURT: Objection sustained, period. 


open court) 


Doctor, what occurs to the body when one faints? 


MR. DOUGHERTY: Same objection. 


THE COURT: No, I will allow that question. 


There is ¢& es of muscle tone and sunnort causing 


the body to beccme limp and fall downward. 
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to 


Your spectalty is orthopedics and I believe you 


3 testified on your direct examination that as to certain 
4 diagnosis that you made as an orthopedist, is that right? 
5 A Yes. 
6 . And an orthopedist, you told us on your direct 
7 examination, is someone -- is a doctor who tests and examines 
8 the arms, the legs, and the spine; was that your testimony, 
9 | the arms, the legs, and the spine? 
10 | A In part. 
it Q And the muscles, bones, joints and elated parts; 
= correct? | 
13 A Yes 
14 
Q \nd that has been your lifetime work as a doctor 
s | 
» has it not? | 
16 | 
A In large measure, yes. 
| 
17 ‘ . | 
¢ And it is correct, is it not, that you wouid | 
18 
leave to other specialties in the field of medicine, you 
pe } 
19 | 
would leave opinions to specialists who have spent there 
2 || 
| lifetime inthose fields, would you not? 
21 || 
i A I am sorry, I don't know what you mean by those 
22 ] 
|| Yields. | 
23 | 
| G If a doctor isa specialist in another fieid, a good 
oA i 
| solid rated specialist, ina ffeld other than orthopedics, 
{| 
3 || 


|| you would leave opinions in his field up to him, wouldn't you? 
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2 || Isn't that just plain common sense? 


4 q You are not a neurologist, are you? 


6 | t Are you a neurologist? 


~ 
= 
~ 
° 


ABARBANEL: Your Honor, let him answer the 


wo 


THE COURT: Let him answer the question. 


Only insofar as what you just requoted or quoted 


il from what I had stated about related parts. I anfamiliar with 


the use and function and in measure with the treatment of 
injuries to the nerves that supply the muscles, bones and 


joints of the arms, legs and back. 


Are you a neurologist? 


16 A No. 
17 ; go err 
q Are you a urolzist? 
18 i] A No. 
19 || 
| Q U-r-o-l-o-c-i-s-t, urologist. You are not a urologist‘ 
i 
ou have asked me that. 
| 
” | THE COURT: You gust asked him that. Next question. 
| 
2 || 
| Q You are not an eye specialist, are you? 
23 | 
A Ophthalmologist? No. 
2A . P 
Q In your file you are acquainted with the terms 
| 
25 


"subjective" and "objective," aren't you? 
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About what time? 

Oh, about 10:30. It was right after the 
morning coffee which was from ten to approximately 10:15. 

Where were you at that tim ? 


In the midship house on the cruise deck 


Who was it that informed you of the 


accident? 


"A I can't say. I don't know. I don't re- 


member exactly. 


Do you know whether it was David LaFrance? | 


I believe it was. 
What did he tell you? 
He didn't just tell me. He was excited. 
He said something like, ‘Lugo fell into the tank.' 
"Q Was anyone with you at that time? 
The chief officer. 
What was his name? 
The chief officer's name? 
Yes. 
Minor, Bob Minor. 


What was the weather conditions at that 


We had a moderate -- it is what we call a 
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"moderate sea. The ship was in light condition and we 
were doin moderate rolling and pitching. 
"Q Now that is basically the condition of the 


sea. Was it a clear@y? 


"A Yes. 
"Q Sunny? 
"pf Yes. 


"¢ After you were informed of the accident, 
what did you do? 

i I rushed out on the fore deck, up to the ares, 
up to the number 2 hatch. 

yi Did he tell you the accident was in the 
number 2 hatch or did you know that the men were working in 
the number 2 hatch‘ 

"A They only mentioned the deep tanks. I 
might have followed him out that way. 

"0 That is what I am trying to ascertain. 
How do you know it was the number e hatch? 

"A I don't -- I can't remember. I mean 
they may have headed that way and I just followed." 

Line 8, page 14: 
Q You followed Mr. LaFrance or whoever it 
was that told you? 


“A I believe so. 
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What did you do then? 


I -- as soon as I got down there, into 


the 'tween deck level, I walked back, I looked down and asked 


LaFrance who was right there, acved him what happened. 

“Q Did he tell you what happened? 

"A Yes. 

What did he tell you? 

"A He said he was -- they were working takire 
ventilator planks off the deep tanks on the starboard side 
and the deep tank on the port side, and that was Palmer, 
Polmer was down at the bottom of the tank. LaFrance was down 
on the top of the ‘tween deck level and Lugo was standing. 

He pointed to the area, fairly close to him, just standing 
there at that point. He said after he finished lowering the 
plank he cot up, turned around toface Lugo, and Lugo just 
toppled into the tank. 

"Q After he told you this, what did you do? 

acd I turned around, obdserved the area, and 


| 


told h‘m to get up on the deck, get the men out, start opening| 
the hatch in preparation to evacuate Lugo. Also to get | 
some more light down into the area. 

"Q Why did you tell him to get more light?" 

I am sorry, I withdraw that. 

MR. LOUGHERTY: I ask that the answer to the question 
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to 


be given, your Honor. 


MR. ABARBANEL: You can do it. 
4 MR. DOUGHERTY: The question was read. 


MR. ABARBANEL: This is my part of the deposition. 


uw 


whatever you want. 


7 THE COURT: You just read the question. Read the 


ABARBANEL: 
Why did you tell him to get more light? 
Well, when you have an accident people tend 


ard I was worried about additional 


excited and run 


to cet 


13 people entering and tripping over an uneven surface thre." 


14 MR. DOUGHERTY: Thank you. 
15 MR. ABARRANEL: Page 27, line 21: 
16 "Q When you got down to the tank top level 


to investigate Mr. Lugo's accident, what lighting, if any, 


8 did you observe? 

19 "A There was a light jn the entrance when 

ad ] you zot down at the foot of the ladder. The light is placed 
21 there. The cergo light, one of these (indicating). 

a | "Q Was it placed in the vicinity of the foot 
* ! of the ladder coming down the resistor house? 

- "Bp Was it what? 

S| sad * Where was that light placed on the deck? 
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MR. ABARBANEL: Next is page 53, your Honor, line 
"Q What work were these men doing at the top 
of the deep tenks? 

Taking &f small ventilator blanks? 

What are ventilator blanks? 

So that we know what you are referring 
to, you have ventilators that reach down to each deck level 
as well as going" -- 

MR. DOUGHERTY: If your Honor please, tis has been 
covered so many times I don't really see the relevancy of 
it. I don't have any strong objection except on the basis 
of time. 

THE COURT: I will allow it now. How much more have 
you got of this? 

MR. ABARBANEL: Your Honor, I think I am almost 
finished. Let me just pick up that answer again. 

MR. DOUGHERTY: Yes, I am sorry. 

MR. ABARBANEL: 

"A So that we know what you are referring to, 
you have ventilators that reach down to each deck level, as 


weil as down into the deep tanks. When you are carrying 


liquid cargo, these openings are blocked off; when you go back 


to dry cargo we take the blanks off azain. 
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2 MR. DOUGHERTY: I object to that. 

3 THE COURT: Sustained. 

4 MR. ABARBANEL: On what basis, your Honor? I 

5 would like to know the basis. 

6 MR. DOUGHERTY: Speculative. 


‘ THE COURT: It's perfectly obvious. Go ahead. 


sd Q Captain, I show you Plaintiff's Exhibit 1, which 

9 4s in evidence, and ask you to 100k at that. 

10 Is that known as a cargo ltght? 

1] A Cargo light or cluste’ light. Cargo light in this 

12 case. 

13 | G Can you estimate the wattage of the bulb in that? 

14 MR. DOUGHERTY: I object, your Honor. 

15 THE COURT: No, I will allow it. 

6 A Judginzs from its size I'd say it's about two or 

7 three hundred watt. 

18 G Is that the size of bulb that is usually used in , 
19 a carzo light? 

20 A Yes. 

21 Q Captain, what does a riding easy sea mean? 

* A It's a term used by an officer writing in a log to 

® describe the action of the sea, of the ship when she's underway. 
” Q What is that? 

% A It indicates she's riding comfortably. Personally 
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THE COURT: All right, I will allow it. 


Q Yes, sir. 

A Are you referring to previous testimony? 

Q Altogether on this case how many times? 

A Oh, four, perhaps four I would say, yes. 

Q 411 right, thank you. So that it is correct to say, 


{s it not, sir, that aside from the documentary information 
you have received off of two documents, namely one sheet 
of the deck log and the capacity plan, all of your other 


information in this case has come from your four conferences 


with Mr. Abarbanel? 


MR. ABARBANEL: Your Honor, I don't object to the 
question, but I object to the tone of Mr. Dougherty's voice. 
THE COURT: Objection overruled. 


A That's correct. 


Q Did Mr. Abarbanel tell you that the vessel's ventilating 


systems were in working order? 
A Yes. 
Q Your information about the quality of the air in 
the hatch then came from Mr. Abarbanel, did it not? 
A Yes, and my own assumption that -- 
Q No, sir, your information. 
MR. ABARBANEL: Wait a minute. Let him answer your 


question. 
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TriiF COURT: I will allow it. Go anead. 


From my experience I sseumed that because of the 


closed hatch and the length of time the oil had been in that 


hatch, I assumed that the air was fol. 


You assumed but you did not know, did you? 


I was not there. 


there. 


were noi 


your information with respect to where Mr. Lugo 


just before his accident come from Mn Abarbanel‘ 


ABARBANEL: Your Honor, that was not put in the 


question. 


hypothetical 


THE COURT: That was not in the hypothetical question. 


Objection sustained. There was no discussion as far as I 
v 


15 know of his testimony of where it came from. 

6 ¢ Did your information about the temperature inside 
that hatch come from the mouth of Mr. Abarbanel? 

Ss | f Yes. I don't know what the temperature was. 

9 | Q You don't know what the temperature was? 

7 | A Notin actual fahrenheit figures, no, sir. 


al C In his discussions with you, did Mr. Abarbanel tell 


you 


ot 
| that Mr. Luco had testified that the light had been placed 


at the foot of the back ladder? 


2 
r No, I don't recall any such information at all. 


Did Abarbanel at any time read to you the following, 
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Yes, 


-onditions. 


ould he 


A Oh, 


seaman nas 


adapted to it, 
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€8ll ships move a little bit, don't they? 


sea legs, I wo ld suggest to you, that means 


acquired the feel of a ship underway, 


correct? 


but he can lose that facility under some 


facility under some circumstances. 


lose that facility as aA seaman’? 


yes, indeed, a seaman can go clean off his feet. 


Q He can be? 


' Oh, 


C By the action of the seas ir 


On , 


done adjacent 
on the Steel 


MR. 


yes, in a moving ship, cr from Other causes, 


the ocean? 

yes. 

certainly aouldn't blame the action of the 
ship's officer, would you? 
ABARBANEL: Objection, your Honor. 
COURT: Objection sustained. 

are acquainted with the work that was being 

to these after deep tanks in the number 2 hatch 
eren't you? 


Maker, 


ABARBANEL: As of the time of the accident? 
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you are acquainted with that? 


3 f What work was in progress? 


told that vent‘lation plugs were beinz removed 


of later ventilating the tanks. 


idea 


with the 


: Q Right. The plugs are solid planks, correct, and 


they were being taken off? 


A Yes. 
10 THE COURT: Are they the same thing as entiiation 
il ducts? When they are applied they close off the duct. 
2 Q The place where Mr. Lugo was standing you wouldn't 
13 


expect there to be any handrails or anything like that to 


1 
' hold onto, would you? 
5 fh There are never handrails around hatches. 
6 
, Q I will repeat the question. You wouldn't expect -- 
17 

MR. ABARBANEL: Well, I object. t's been answered. 
" THE COURT: All right, he answered. Next question. 
~ | @ Would you say that after a man has been going to 
7 @a for three years as a deck department man, he would question, 
21 || 

| rather find him in a position where he has developed a cer.ain 
22 
degree of competency? 

23 

MR. ABARBANEL: I will object to the question. 
2A 

THE COURT: Overruled. 
25 

A # should be able to walk about a ship and, yes, 
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Canvas tarpaulins and batten irons across the 
tarpaulins. 
And what was underneath those hatch boards? 
Steel pontoons. 
About how much does a pontoon weigh? 


I heard that mentioned sometime ago, about 


About how long and how wide would it be, roughly, 
just quickly? 
A Oh, I'd say about six feet wide end nine feet long. 
And would you have to use booms to lft it? 
Oh, yes. 
And you'd have to use cables coming down off thx 
booms, is that correct? 
Yes, the wire. 


And in general terms, I could illustrate a boom 


by taking a pen or pencil and sticking it up in the air 


like this, is that right? 
Yes. 
Q Except that it's a long steel tubular appliance 
that would reach even higher than this room up in the air? 
A Yes, and it's plumbed, placed directly over the 
weight to be lifted. 


THE COURT: How long are booms, roughly? 
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2 THE WITNESS: 48 feet. | 
3 || THE COURT: 48 feet? | 
a | THE WITNESS: Yes, sir. | 
5 ¢ Then a wire cable comes down off those and you 
6 need a winch, dc you not, to operate it? 
7 | h Yes. 
. | © You need heavy machine power to lift one of these 
9 pontoors, correct? 
10 | A Well, the winches are calibrated to lift the necessary 
nt wieght. | 
2 | Q And I think you told us tnat if both booms are used 
3 | you would need six men plus maybe two or three more? 
" | A NU, my statement was, in this case,if one boom was | | 
” | being used, however if two booms were being used you'd need | 
16 | | 
| an additional two men. 
- Q A total of eight or nine men plus the bos'n? 
a | A Yes. | 
ai Q Then you w uid lift *uis pontoon and move it to 
* me gide and iet air in the hatch, is that your testimony? 
* A I'd remove more than cone pontoon. I'd remove <wo | 
- pontoons; if necessary, I'd remove the entire tier of 
pontoons all the way across. 
” Q About how long would that operation take? 
: | 
: - MR. ABARBANEL: I will object. You are referring to | 
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2 what operation, the entire or one or two? 
3 | THE COURT: The one he was just talking about. 
4 | Q The one you are just talking about. | 
5} A I would say a half hour at the most. | 
6 | C Or in the alternative, when the ship sailed from 


7 | Guam, the hatch could have been left open and then you could 


8 | close it up later, is that right? 


9 | MR. ABARBANEL: I will object to the question. | 
10 A No, no, no, I wouldn't -- | 
11 THE COURT: No, overruled. | 
12 | A A hatch is not left open when a ship goes to sea. | 
13 | Q You always batten down the hatch when the ship goes 
4 | to sea, is that right? 
i | 
15 | A Oh, yes, that's good seamanship. That's good house- 
16 keeping. 
i 
7 | Q Then would you say that Mr. Lugo is wrong if he 
18 said that you do not always batten down the hatches when you 
19 | zo to sea? 
| 20 MR. ABARBANEL: Objection, your Honor. 
21 THE COURT: Objection sustained. We already have an 
| | 
2 || answer. 
¢ May you under all circumstances open a hatch at 
” | sea, under any and all circumstances? 
H 
* A There are some weather conditions where you wouldn't 
| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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open a hatch. 

a What would those be, heavy weather coming? 

A Heavy weather, heavy rain with cargo in @ hatch 
you don't want to wet the cargo, and if the sea is taking 
water, if the ship is taking water. 

Q But on this date on June lst, that did not happen, 
that was not happening? 

A No, that condition did not prevail. 

Q I will show you the log sheet, Captain, for June 
end, and ask you to look at it. 

THE COURT: Better mark it first. 
MR. DOUGHERTY: Yes, sir. 

A I never concerned myself with June 2nd, Mr. Dougherty. 
(Defcndant's Exhibit C marked for identification. ) 

Q Would you say, Captain, that June 2nd has no vitatebele 
or importance in this case? | 
A I'm notable to say. I never heard the date June 

2nd mentioned. 

I would like you to review the weather for June 2nd, 
Captain. 

MR. ABARBANEL: Your honrcr, ection. 

THE COURT: Overruled. 

MR. ABARBANEL: Any weather condition on June 2nd 


4s not relevant to the weather conditions on June lst. 
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COURT: We don't know whether it is or not 


DOUGHERTY: I dispute that statement vigorously. 


COURT: All right, I have overruled the objection. 


WITNESS: Answer t&, your Honor? 
COURT: Yes. 

There is not a great increase in wind. The wind 
direction is from the same. Swell from east increasing. 
There is a mention of an increase in sweil. 

Q Then I take it from your answer that you know no 
contraindication -- do you understand what that means -- 
nothing to contraindicace having the hatches open @ June 
end? 

MR. ABARBANEL: Your Honor, I object. 

THE COURT: Overruled. 

Conditions were practically the same as on June 


lst, with a slight increase in wind and the sea was making 


up. That is, the swell was making up on June 2nd. Swell 
from -- swell increasing from east, increasing. You see, neoke 
deep east northeast swells. 

i Q Captain, keep reading and see if you might change 

your mind. 

| A There is a change in weather on June end, yes, sir. 


There is a change in the weather? Was it significante 
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MR. ABARBANEL: I object. 
THE COURT: What was the change in weather? 
Q What was the change in weather? 
A The ship was rolling,pitching. There is no mention 
of ship taking water. 
MR. ABARBANEL: I would like to know what time, 
your Honor. 
THE COURT: You can find that out easily enough by 
looking at that log. 
A Mr. Dougherty, all my testimony applies to June 
lst when different weather conditions -- 
MR. DOUGHERTY: I object and move to strike. 
YH COURT: Yes, please, don't volunteer, Captain. 
Anewer the questions. 


THE WITNESS: Very well, your Honor. 


& 


Captain, I show you the official log for June eri. 


MR. DOUGHERTY: Your Honor, may I have just a moment, 


please? 
( Pause ) 
Q Captain, I show you the deck log for June end again. 
MR. ABARBANEL: Is that the same page? 
Q Same page as previously read and marked with a tab, 


| 


| 


and I would ask you to read this line right here at 2000 hours! 


which would be what, 8:00 p.m.? Would you read that line out | 
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2000 is 8:00 p.m., yes. “Hove to awaiting passage 


of Typhoon Lola. Wind and sea moderating slizhtly." 


f 
= 


So on June 2nd at 8:00 p.m. they were awaitinz the 


passage of 2 typhoon, were they not? 


s peaks 


MR. ABARBANEL: Objection, your Honor, the log 
for itself. 

MK. DOUGHERTY: I offer it in evidence. 

According to the log entry, ves, sir. 

THE COURT: Any object‘on? 


MR. ABARBANEL: Yes, your Honor, -hos2 conditions 


are rt relevant to the issues in hand. 


Q 


THE COURT: Overruled. 
(Defendant's Exhibit C received evidence. ) 


Now, Captain, I show you the official log for June 


2, 1972, and ask you to read the entry in the official log 


under that date. 


MR. ABARBANEL: May I see it first? 
THE COURT: Has i een marked? 


MR. DOUGHERTY: No, your Honor, I am sorry. One 


pare is but I'd like to mark that page. 


(Defendant's Exhibit D marked for identification. ) 
THE COURT: Have you seen it, Mr. Abarbarel? 


MR. ABARBANEL: No. 
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( Pause ) 

MR. DOUGHERTY: I offer that in evidence. 

MR. ABARBANEL: I object, your Honor, on the gernund, 
one, it is not relevant; twe, it doesn't set forth the 
time. 

THE COURT: Objection overruled. 


(Defendant's Exhibit D received in evidence. ) 


THE WITNESS: I don't recall what you wanted me to 


read in the official log. 
Yes, under June 2nd, Captain. 
Had a boat drill, fire boat drill. 
Would you read it out loud to the jury? 
Read it out loud? 
Yes, sir, under dates of June 2, 1972. 

A "Pire boat drill deferred due to rough weather, 
Typhoon Lola." They don't say that we're in Typhoon Lola, 
do they? 

q Thank you. 

THE COURT: No, no, look, you were asked to read it, 
Captain. Not to comment on it. 
THE WITNESS: Yes, sir. I am sorry, your Honor. 
THE COURT: Just read it. 
A "Fire boat drill deferred due to rough weather, 


Typhoon Lola." 
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Q You say the official log doesn't say they were 


in Typhoon Lola. Therefore, I take it from that that as 
long as you are not in a typhoon, it's okay to open a hatch. 

A No, I wouldn't say that. 

Q How do you interpret the words "awaiting passage 
of Typhoon Lola"? Does that indicate the vessel is close 
to the Typhoon Lola? 

A Oh, it can be -- 

MR. ABARBANEL: I object, there are two questions 
there in one. 

THE COURT: Overruled. 

MR. ABARBANEL: He says how do you interpret it 
and does it mean? Those are two questions. 

THE COURT: Interpret it and does it mean, aren't 
they the same thing? 

THE WITNESS: If you are awaiting passege of a 
typhoon, you can be three, four five hundred miles away 
from it. You are not necessarily in it. 


Q And under those circumstances, in your opinion, it's 


okay to open a hatch, is that right? 
MR. ABARBANEL: Objection, your Honor. 
nE COURT: Overruled. 
| 


A They apparently found it necessary to work in a hatch 


on a previous day so they were not concerned about weather. 
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MR. DOUGHERTY: I move to strike the answer. 


3 THE COURT: Strike the answer as not responsive. 


Answer the question, Captain. 


MR. DOUGHERTY: Would you repeat the question, sir? 


uw 


(Question read) 


Yes. Under the conditions recorded in the log on 


> 


June lst. 


9 C Even though they are in the vicinity of a typhoon? 

10 | MR. ABARBANEL: Objection, there is no testimony 

ll || that they were in she vicinity of a typhoon on Jur ist. 
12 MR. DOUGHERTY: I will withdraw the question. | 
13 | Q What was the vessel's bearing on the date of June 

14 


lst at approximately 10:00 a.m.? 


15 | A Bearing? 
” | fe Yes. 
" A I don't understand what you mean. 

| 
- “ What was her course? What was her course heading? 
19 l A She was heading in an easterly -- east northeasterly 
2 | 


| direct‘on. 


a ‘ 
: ¢ Do you Know her bearing, though? 
22 
A The word bearing is inapplicable. 
I C Course heading? 
2A rr 
A The course heading, I don't know the exact course 
25 . 
heading, no, sir. She was bearing to the east for Hawaii. 
1) 
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Where would the sun be at about that rour of the 


Directly aheed. 

Directly ahead. Do you know the sea temperature? 

I don't. 

Do you Know the air temperature? 

I could make a statement. I haven't seen it in the 
log. The air temperature was 90. I have heard that given 
in testimony. 

Mr. Abarbanel told you? 


Yes. 


You don't know the temperature of the water, do you? 


No, but I have a fair idea. 


If you are at the tank top level, you are just 


about at the waterline, are you not? 

Tanks are 18 feet deep. The ship drew 25 feet. Ym 
are below the water level. 

Water cooler than the air, Captain? 

Some degrees, to some extent, yes. 

Any idea of the water temperature around Guam? 

It can be -- 

MR. ABARBANEL: Your Honor, I will object. 

70, 80. 


MR. ABARBANEL: Unless he specifies the time. 
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It can be 70, 80 depending on the prevailing current. 


3 THE COURT: All right, I will overrule your objection. 


4 Q The hatch had been opened the day previously, you 


did receive information about that from some source, correct’? 


They worked cargo in Guam, yes. 


7 G Obviously, you have sailed in those waters, have 


you not? 


Yes, i have. 


Is Guam tropical or subtropical? 


It's north of the equator but ‘t's mighty juicy. 


Tt's very warm. 


Tney have trade winds in that area? 


the east, yes. 


Trade winds from 


The night air cooler than the daytime air, Captain? 
16 | A There is a change, yes. It's more moderate, buc not--F 
there isn't a great change in temperature. It's certainly 

18 } not 90 but it's stifling sometimes. 

19 Q Do you know what the nighttime temperature was on 


\ 
7 | the night of May 31st’ 


a | A Idon't. 
- Q Ever been in the galley of a ship‘ 
- A A galley? 
” Yes. 
” A Kitchen? 
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Kitchen. 
yes, ‘ndeed. 
are? 
Ss. Us' ally hotter than ther comprtments. 

Seamen working in there? 
MR. ABARBANEL: Your Honor, I will object to 
THE COURT: Overruled. 
Seamen work there? 
The cooks work in there. 
Are cooks seamen? 
Yes, they are seamen legally, yes. 
Have you ever been in the engine rom? 
Yes. 
Is it hot down there? 
No, it isn't. 
It's not hot in an engine room? 
No. 
Are they air conditioned? 


No, but there's ventilation provided. 


Do you have any information from any source whatever 


as to whether any of these men made any complaints on the 


morning of June lst -- 


MR. ABARBANEL: I object. 


-~ before the coffee break -- 
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MR. ABARBANEL: Objection. 

-- concerning -- 

TKE COURT: Wait a minute, let him finish. 

MR. ABARBANEL: I wanted him to finish. I thought 
he was finished, yes. 

THE COURT: Go ahead. 

Q Do you have any information from any source that 
any of these three men made any comp. aints on the morning 
of June lst before the coffee break about the adequacy of 
the lighting? 

MR. ABARBANEL: Objection, your Honor. 


THE COURT: Overruled. 


MR. ABARBANEL: This was not part of the direct 


examination. 
THE COURT: Overruled. 

A No, I don't have any information. 

C Do you have any information from any source whether 
any of these three men had any complaints on the morning 
of June lst before the coffee break about the ventilat‘on? 

A No, I just wanted -- I didn't have it. 

MR. ABARBANEL: I object, your Honor. 

Q No, I asked you about lighting first. Now it's 
ventilation. 

A No, I don't have any information. 
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Q Do you have any information that any of these 
three men had any complaints after the coffee break on the 
morning of June ist about the lightin.s? 

f No, I don't have any information. I didn't see any 
depositions. I have no information. 

@ Do you have any information that any Ou the three 
men had any complaints after the coffee break about the 
ventilation? 

f No. 

Q Seamen have a right to complain, don't they? 

MR. ABARBANEL: Objection, your Honor. 


THE COURT: Object‘on overruled. 


A Yes. 

Q They have what's called a union delegate, don't 
they? 

f They wouldn't have to apply to the delegate. They 


could make their complaint known direc’.ly to the bos'n or 


the officer. 


be Or they could go to the union delegate, couldn't 
they? 
fe I insist it wouldn't be necessary. 


THE COURT: All right. Next question. 
Q Is a union delegate someone who is authorized to 
receive complaints of seamen? 
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A His function is mainly to see that union rules are 
complied with; but aa for the navigation and handling of 
the ship, he can intercede and discuss ‘t with the officer 
concerned, but he doesn't have any authority to make any 


That's the function of a delegate. 


changes. 
C Can he receive complaints? 


A Can he receive complaints from the men? 


MR. ABARBANEL: Objection, this has been gone 


through, your Honor, repetitious. 
A Yes, yes. | 
THE COURT: Overruled. | 
@ Captain, if none of these three men had any complaints 


that morning about tne lighting or the ventilation, either 
before the coffee break or after the coffee break, and if 
they are the men working in that hatch on June l, 1972, would 
you say that they are in a better position to form a judgment 


about the adequacies of working conditions than you are sittin 


here in the witness stand? | 


I was not there. Yes, in direct answer to your 


question, yes, they were there. 


Q They are in a better position than you, correct? 
A My information is as I received it. 
Q Can you estimate the size of this hatch, the length 


and width of the work area? 
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Now you remember? 

Yes, retrograde. 

Tanks ? 

Was it in that hatch? I am not sure. 
Jeeps and trucks and so forth? 

Was it in those tanks? I am not sure. 


Yes, it was. 


Now, Captain, lube o1l is an ordinary commodity, is 


it not, that is frequently carried aboard these ships? 


A 


Q 


A 


In tanks, yes, sir. 
In tanks, yes. 

Have you carried it? 
Yes, indeed. 


You are acquainted with it, you are used to it, 


you know what it is when you see 1t? 


A 


a) 


After a cargo of lube 011 is discharged, is it 


the custom and practice for the tank to be cleaned? 


A 


Q 


Yes. In preparation for another cargo. 


And ya know as a fact in this case that the tank 


was cleaned, do you not? 


A 


I don't. 


Mr. Abarbanel didn't tell you that, correct? 
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been cleaned. 
Q What is the usual procedure for cleaning these 
tanks in the Far East? 
MR. ABARBANEL: C jection to this line of questioning). 
THE COURT: On what ground, Mr. Abarbanel? 


MR. ABARBANEL: It's not relevant to the issue. 


THE COURT: Oh, overruled. 
A The tank is wiped down with hand cloths. Men 
are sent in sometimes from the shore. It's wiped down, 
it's hosed down, and then it's subjected to inspection by 


a surveyor, cargo surveyor. 


© Would it surprise you that the ABs inspected this 
ship and certified it, sir? 

A I don't know. 

Q You don't know. Now, d.es the type of cleaning 
that is performed depend on what is the next cargo to be 
put into that very same space? 

A Yes. 


Q Thus, for example, if you were to discharge a cargo | 


of lube 011, and a short time later take on another cargo 


of lube oil in that same tank, would the tank need any eats 


at all? | 
| 

A It would be a good practice to have it cleaned, yes. 
Q You still would clean it? 
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Oh, yes, I'd have a surveyor, ABs, surveyor come 


and look at !t. It may be another graded lube oil. There 
may be some objection later on. 
¢ ‘nd if he were to put dry cargo in there, 


such as something which could be soiled or contaminated, 
you would clean it better, would you not‘ 


A Oh, definitely. 


i) 


So, therefore, the degree of cleaning depends 
upon what the next commodity will be that is going to be 
put into wiat tank? 

A There is no degice, Mr. Dougherty. Clean is clean; 
especiall: after carrying oil. 

C I just asked you a minute ago, if you were to put 
some precious commodity in there that might be soiled you 
would clean it even better and you said yes. 

A Well, I -- 

THE COURT: Is that a question? 
G Did you not say yes? 
MR. ABARBANEL: I will object to it. 
THE COURT: All right, objection sustained. Next 
question. 

Q A ves:el does rot always know what her next cargo 

wiil be, doe she? 


A Oh, t..2y are informed in plenty of time. 
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Planks are put down there by gangs of men, are 


Q 


they not? 


Yes. 


A 


5 || Q Captain,is it or is it not good custom and practice 


to work in your own shadow? 
|| MR. ABARBANEL: I will object to the question, 
your Honor. 


9 A I hadn't given that any thought. 


10 I THE COUKLT: No, I will sustain an objection to that 


guestion. 
a | MR. DOUGHERTY: If sour Honor please, Mr. Lugo tes- 


tified he was working in his own shadow. 


THE COURT: I understand. 


_ 
” 


MR. ABARBANEL: Your Honor -- 


THE COURT: t's entirely too general a question. 


” Q If I tell ,ou, sir, that Mr. Lugo has testified 


” that he was workirg in his own shadow, would that be good 
custom and practice on the part of an ordinary seaman? 


MR. ABARBANEL: Objection, your Horor. 


THE COURT: I will allow it. 


THE WITNESS: Sustained, sir? Shall I answer it? 
THE COURT: Yes. 


f It depends on Mr. Lugo's eyesight. Perhaps it was 


xg & 8B B 


impaired. Perhaps it did -- I'd avoid working in reduced 
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Q Do you remember approximately when you became a 
chief mate or a chie officer? 
About, T Believe it was 1n1945. 
Then, sir, did a t‘ine come when you received your 
authorization for a master or captain? 
A That's righ*. 
Approximately in what year was that, sir? 
lt was either latter part of 1946 or 1947, it 


was first issued. 


Incidentally, the terms ‘icf mate ard chief officer | 


are one and the same, aren't they? 
Yes, they are. 
Q And the terms captain and master are practically 
same, is that not so? 
A Yes, they ge. 
Q In June of 1972, were you abard the Steel Maker? 
A Yes, I was. 
Q Do you recall what your rating or capacity wus 
aboard the Steel Maker? 
I was chief mate, chief officer. 
Q Do you recall on June l, 1972, sir, an accident to 
an ordinary seaman named Vicente Lugo? 
A Yes, I do. 


Do you recall about what time of day that was, morning 
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H | 
2 || A There is an access to the weathe deck from inside 
3 || of the ma‘n deck or shelter deck of the 'tween deck; and it 
4 goes up through the various decks up into the reststor 
5 || house. 
6 | ¢ Had there been work going on in the number 2 hatch? 
7 | A Yes. 
i} 
8 i Q Do you recall wnat the work was? 
9 | A 2s 
10 | Q What was the job? 
ll } ‘ Yes, the men were removing some ventilation duct 
i] 
2 | covers from inside number 2 after deep tanks. 
| | 
1} | 
i} | 
13 ! Q What was the pulpose of that, sir? 
I} 
| f The purpose of removing those was tO -~- sO we can 
5 | turn the ventilation on, and force air into those deep 
16 tanks if they were required when we carried the next cargo. 
| Q Was that deck department work? -_ 
| i Yes, it was. 
19 | c . 
Q Under your -- excuse me? 
ad A Yes, it was. 
21 i © Did that work order emanate from you? 
| 
22 
A Yes, it did. 
23 ‘ 
| Q And what igs the -- what was the chain of command 
- aboard that ship? Did you pass that order on to some other 
«| 
| person, and if so, to whom? 
| 
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A Yes, I told the bos'n, who was in charge of the 
people thet are working on deck on the ship, and the bos'n 
appoints the men that he has, tells s0 many men as he needs 
to <o down and whatever the job may be. He is in charge of 
the job and laying it out. 

Q Do you recall approximately when you asked the 
bos'n to have that work done? 


We discussed it the day before about having it 


Did the bos'n, in fact, assign men to do that? 
Yes, he did. 
Do you recall how many he assigned to do it? 

A He assigned the four to eight watch because they 
worked together as a unit, that's three men, and he said 
that would be sufficient men, so he appointed che four to 
eight watch. 

Q Do you recall the men on the four to eight watch? 

A Yes, there was LeFrance, David LaFrance, 

Charles Palmer, and Vicente Lugo. 


q Were you acquainted yourself with the working 


capabilities of David LaFrance, Mr. Palmer, and Mr. Lugo? 


A Yes, I was. 
Q What was the work capability, taking them one at a 


time, of Mr. Lugo, tue plaintiff? 
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2 | A Mr. Lugo I found always very capable person as 


far as the ship's work is concerned. He was conscientious 
in his duties. 


Did you have any reason to be'teve that he could 


not perform a job of this type? 


i A No, I had no reason to. 


Q What about the work capability or capacity of 


David LaFrance? 


10 | A David LaFrance was, if anything, in my opinion, an 


xceptional seaman; very, very good. 


2 | Q Did you find anything in his capabilities that 


would indicate to you that he could not carry out a job of 


this type? 


15 | A No, I didn't. 


= | Q What about Mr. Palmer? 
7 I A Palmer was equelly good. It was a rare occurrence, 
18 | I am sorry to say in a ship, where you find three very good 
19 men on the same watch, which is a little bit exceptional. 
a | They happened to be three very good men on that one watch. 
21 And Palmer was also an excellent seaman. I don't know how 
” many years experience he had but he was a very good seaman. 
” ¢ What did the work consist of? 
” A The work, as laid out, was to -- they had a ladder 
04 that was -- that lowered down ito the deep tank; and the 
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he inspects the tanks, to make sure that he has received 


all that he was entitled to according to the bill of lading. 
Perhaps you better tell us, the consignee is someone 
receiving or ordering cargo? 
He is the one that is receiving the cargo and he 
a -- the workmenhew these rubber squeegees like you use 
cleaning windows and they scrape this down into the bilge.| 
Was tha, in fact, done on this voyage? | 


Yes, thet was done. 


Do you recall approximately when and where 


~ 


done and by whom? 


| 
A The actual cleaning of the tanks was done in Calcutta) 


It was by a shore gang, shore laboring gang that attends 
to ship maintenance while the ship is in Calcutta. 
Q Is that cleaning done under the supervision of or 


subject to the inspection of the shi-'s officers? 


A Yes, it was. 


MR. ABARBANEL: I will object to the form of the 


question. 
TYE COURT: Overruled. 


Yes, it's under the supervision of tre chief 


And was it, in fact, supervised by you at that time 


on that voyage? 
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2 A Yes, it was. 

3 " Was the cleanin: procedure carried out according 

4 to custom and practice? 

5 | A Yes, it was. 

6 MR. ABARBANEL: You. ionor, I object to the form of 


‘ || the question. 


° THE COURT: Overruled. 
° Q Direct‘ng your attention to the history of those 
10 two after deep tanks and the carzo and so forth, what happened 
n | next <. far as those tanks are concerned? Did they then 
2 receive other cargo? 
3 | MR. ABARBANEL: I object, your Honor. 
4 | MR. DOUGHERTY: I will withdraw the second question. 
6 Fine. 
6 6 The tanks, after they were cleaned and washed down, 
- | and they were inspected that there was no residue of the oil 
" left, they just remained idle until we ordinarily receive 
» | word what the next cargo is going to be. 
- ! Q Do you recall, sir, what the next cargo consisted 
= | of? 
- | A In the deep tanks? 
| Q Yes. 
2“ || 
A We didn't receive any cargo then unt‘!l we went to 
25 || 


Vietnam, I believe, and zot some retrozrade Army vehicles. 
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in the number 2 hatch? 
f At the time I didn't observe anything relevant. 
It was just no reason to. I wasn't stuffy, it wasn't 
dirty or anything like that. 
Q Was it excessively hot? 
MR. ABARBANEL: I object to the form of the question. 
THE COURT: No, I will allow it. 
A No, it wasn't. 
Q Can you describe the temperature? I don't mean 
in pe of numbers but can you describe the temperature? 
A The outside temperature I imagine would be in the -- 
June -- would be in the high seventies, low eighties, possibl 
MR. ABARBANEL: I object to him imagining, your 
Honor. 
A And down below in the decks would be several degrees 
cooler I suppose because it wouldn't have been warmed up yet. 
Q Did you have any trouble breathing in the number 2 


hatch on that morningshortly after the accident? 


A No, I did not. 
Q Wheat occurred next? 
A Let's see, we -- Captain Sigda was in the hatch 


also, and he called somebody to get some more lights and to 
have -- go up on the bridge and have them stop the vessel. 


Q What was the reason that more lights were needed 
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at that time in tke number 2 hatch? 

A Well, he knew he had to take this man out of the 
deep tank on a litter, Stokes litter, those wire stretcher 
which mean that we would have to open the main deck hatche 
and take him out with a boom, which would have a tendency 
swing. We'd need more ! In the hatch at the time to -- 

Q About how many men would you need in the hatch to 
assist in the rescue operations? 

They wouldn't need more than five or six. There 
was a great many because there was an accident. They just 
came and volunteered their services but I'd say there was 
at least a dozen or so, a dozen or more I should say. 

MR. ABARBANEL: I move that the last part of the 
gnswer: be stwicken as not responsive. 

THE COURT: Read the last part of the  answer,, 
pleases ‘uc: 

(Answer read) 

THE COURT: Denied, next question. 

Q Was that the basis, the reason for which more 
light was needed at that time? 

MR. ABARBANEL: Objection, your Honor. 

THE COURT: Sustained. 

Q What, if anything, Captain Minor, did you notice 


about the arrangement or the placement of the lighting in 
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number 2 hatch when you entered the number 2 hatch? 
A When I went down there, the lights were in the 


deep tank, the after deep tank on the port side. 


Q Both of them were there at that time? 
A Yes. 
Q That was approximately how long after the accident 


to Mr . Lugo? 
A Oh, I'd say at the most five minutes, four, five 
minutes, not more than five minutes. 


Q One o. the lights had been moved, is that correct, 


MR. ABARBANEL: I object to the form. 
THE COURT: No, no, please. 
MR. DOUGHERTY: I will reframe it. 
Q Was the lighting arrangement when you first entered 


the number 2 hatch rather as the lighting had been for the 


WOL 2>ing performed, was the lighting arrangement adequate? 
A Yes, it was. 
Q Captain, have you heard the term “batten down the 
hatches"? 
A Yes, I have. 


Q What does that mean? 
A It means that all the hatch boards are in place, 


canvas tarpaulins are stretched, wedges in the sides and the 
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ends of the hatches and ordinarily strong backs, metalters, 


are placed across the athwartships on the hatches and 


4 || bulkhead in the center to keep the wind from getting under 


5 || the corners and blowing it off and exposing it to the weather. 
6 Q The last port prior to the accident was what? 
7 A Guam. 
8 Q Where was the ship bound for? What was her next 
9 port? 
10 A Honolulu. Pearl Harbor actually. We had some 
i military cargo on it for Pearl Harbor. 
" Q Can you estimate or do you recall the approximate | 
a number of sailing days between Guam and Honolulu? 
" | A About eleven days possibly. 
* Q Is there a custom and practice in the American 
* Merchant Marine with respect to whether or not you batten down 
the hatches for a voyage of that length in that part of the 
7 world? 
” A Yes, it is. It's customary to have che vessel 
- secured, hatches secured, and any side ports where vessels | 
ade do have side ports for loading, that they be battened | 
” | down, tightened up, and inspected and an entry made in the 10g 
oie book regarding the fact that they were secured at sea. 
Q What 1s the reason for that custom and practice? 
To prevent a vessel from going to sea before it is 
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2 fully prepared and exposing the vessel and her crew members 
3 or passengers toany danger, meeting a storm directly cuts ide 
4 of a port, which very often happens. 

5 Q I would like to invite your attention to the ship's 
6 log. The ship's .og book for June l and June 2, 1972. 


Would you briefly review those loz sheets with respect to 


8 
weather? 
8 A As soon as I find my glasses. June lst and 2nd? 
10 ic Yes, sir. 
2 A Regarding the weather? | 
| 
l2 Q Yes, sir. | 
18 MR. ABARBANEL: Your Honor, may I suggest that we | 
" take them separately by date, June lst and then June end? 
” THE COURT: I think that would be as well. 
6 
Q Allright, I will get right to the point. 
17 
An entry in the log book under the date of June 
18 
2nd concerning Typhoon L.la. 
19 
A Yes, there is. 
20 : 
MR. DOUGHERTY: And counsel will also stipulate 
21 
there 1s an entry in the official log concerning Typhoon 
22 
Lola? 
23 
MR. ABARBANEL: Whatever was read in the record. 
24 
It speaks for itself. 
25 


THE COURT: It was read in the record as I recall it. 


| 
| 
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I see no reason why you shouldn't so stipulate. 


MR. ABARBANEL: Yes, there was some comment made 


about Typhoon Lola in the official log. 


THE COURT: All right. 


MR. DOUGHERTY: Then I will take the time to actually 


Show him, your Honor, if I may. 


I show you now the official loz, Defendant's 


8 Exnibit D, under the date of June 2, 1972. Does that refresh 
10 your recollection, C-ptain, as to whether the vessel had 
I occasion to cancel the fire and boat drill because of 
" Typhoon Lola? 
” ! MR. ABARBANEL: Objection to form. 
4 | THE COURT: Overruled. 
” | A The log entry regarding that dated June 2, '72, 
16 | "At sea, fire and bot drill deferred due to rough weather, 
* | Typhoon Lola." ) 
= Q What is a fire and boat drill? 
l 
7 | A Fire and boat drill is a requirement by the U.S. 
” Coast Guard on all American vessels that fire and boat drills 
" | be held weekly. All passengers aud crew are assembled at 
* "Abandon Ship" statiOns for fire drills. Of course, the 
" crew are the only ones that attend the fire drille and the 
ei fire stations are manned and full pressure put on the fire 
25 


| hoses and all the equipment is inspected to see that it is in 
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2 working ndition and in good condition; and the bos drill, 
3 weather permitting, the boats are lowered down to the 

4 embarkation deck, because they are stowed up quite a ways 


on 


up in the air to keep them away from the deck out of the 


6 weather. 

7 Q If the vessel is encountering rough weather, are 
8 you able to carry outa fire and boat drill? 

9 A No, ordinarily -- well, no, you wouldn't because 
10 {t would damage the lifeboats; when the vessel is rolling 
1] and these lifeboats are suspended by these long wire falls 
12 which would pe about twelve, fifteen feet, just hanging 

13 freely and every time the ship rotled it would just bang 
14 them back and forth into the side of the vessel, and very, 


15 very likely damage the lifeboats -- 


16 Captain, do you see an entry in the deck log 

7 | relative to Typhoon Lola? 

18 | In the deck log may I invite your attention to the 

19 lower right-hand side (indicating). 

20 A Yes, here it is. 

21 Will you read that, please? 

= A The 1422 entry or 1400? 

% C 1400. | 
a Dated Friday, June 2, 1972, time 1400, entry: "Rough 
25 | 


sea, occasionally very heavy, confused swells mainly from the 
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' 


‘east southeast. 


"1422, altered course to 140 syro 140 true 


in order to pass out of Typhoon Lola." 


What time ts 1400? 


Two o'clock. 


In our languarze two o'clock? 


Two o'clock in the afternoon. 


Do you see any other entry fre-ard‘ng ‘Typhoon 
Lola on that same date? 

A "1600, cloudy, visib‘tlity good, long and occasionally 
very heavy confused swellings mainly from east southeast, 
vessel pitching and rolling very heavy at times." 

Under four to e‘ght watch at 1600, 4:00 p.m., 
mentions the partly cloudy good visibility, moderately rough 
northeasterly sea with confused swell, mainly from the east, 
vessel rolling heavily, pitching moderately. 

Ts there any entry under the hour of 1900? 

A 1900 gives the vessel position by star fix, 17 
decrees two minutes north, 148-58 east. And at 2000, 
hove to awaiting passage of Typhoon Lola. 

G What does that mean, hove to? 

A It means put the vessel on the easiest heading you 

can and slow dow: su she has steerage way. When I say 


easily, ordinarily, put it on either one bow or the other so 
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the vessel doesn't rise up bodily like that and slam 
it. If it's on one bow or the other you more or less 
roll and tilt at the same time so it doesn't have a severe 
bounce when it goes back down, which is likely to cause 
damage to the bottom plating and stuff like that. 
In our languge, the jury and so forth, do I take 
be that at two o'clock in the afternoon the ship's 
course heading was changed because of Typhoon Lola? 


MR. ABARBANEL: Objection to form. 


THE COURT: No, you have to do that in this situation. 


Would you repeat that quest‘on, please? 

you repeat it, Mr. Reporter. 

read ) 

's correct. 

custom and practice for a merchant 
vessel when to receive reports from shore concerning 
forthcoming storms or typhoons? 

A Yes, the American Weather Bureau, and the Navy 

{s very, very good at sending out reports. They usually 
send out advisories, what they call advisories every four 
hours. They have these reports from various vessel]: in the 
vicinity, that gives the conditions, barometer reactiig¢, 
wind, and condition of the sea and swell, plus these planes 


| 
that are flying around will locate the center of it and every | 
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four hours they will send out the position of the center and 
give an estinate of what they expect the storm center will 
be and the speed at which it 4s moving, and intensity of 
the wind and the area which it is expected to cover. 

@ Inviting your attention back to the work that 
these three men were doing in the number 2 hatch on the 
morning of Mr. Lugo's accident, is there a custom ~~ withdrawn} 

Was that order routine deck department work or 

was it not? 

A Yes, it was routine work. 

( Is there a custom and pract‘ce aboard ships of 
this class for the carrying out of that particular job? 

A I don't quite -- is it routine? 

Q What is the custom and practice aboard ships, aboard 
C-3 vessels for carrying out that type of job? 

MR. ABARBANEL: I will object to the form of the 

question, your Honor. 

{THE COURT: Overruled. 
A The custom and practice is what we did do. I 
mean the bos'n is the man that is in charge of the deck 
department and no matter what the job is, he picks the 
number of men he thinks 1s aaequate to do the job, 7nd he 
sees that the tools are issued to them; ordinarily he stands 


around to see that the jw is started and then he goes on to 
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his next job. 
Q And is it the custom and practice then, you say 


he then goes on to the next job? 
4 Yes. 
Q You mean the bos'n's next job? 


Bos'n's next job, yes. 


> 


Is there any custom and practice by which the 
bos'n must stand over the men who are doing this work? 
MR. ABARBANEL: I will object to the form of the 
question, your Honor. 
THE COURT: Overruled. 
f No, there is not. Not in my experience at sea. 
Q Is there any custom and practice under which the 
main deck hatch should be opened for doing this type of 
job? 
fA No. Not that I know of. 
@ Is there any custom and practice under which the 
ventilators must be turned on for this type of job? 


A No. 


MR. ABARBANEL: Your Honor, to save time may I have 


a continuing objection for the record as to the form? 
THE COURT: Yes, you may. Objection is overruled. 
Q Do you know, sir, of any reason on the morning of 


June 1, 1972, why the main deck hatch -- the hatch at the 
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main deck should have been open? 


No, I can't think of any reason why it should be 


Do you know of any reason why on tne morning of 
June 1, 1972, there should have been any more or different 


fllumination in the numoer e hatch? 


8 MR. ABARBANEL: I will object, your Honor. There 


9 has been no testimony that he knows what the {llumination 


was at the time of the accident. 


THE COURT: All right. Objection sustained. 


12 ¢ How many cargo lights did you see in the number 2 


hatch at the time that you entered the number 2 hatch? 


14 MR. ABARBANEL: Repetitious, your Honor, objection. 


15 THE COURT: No, no, I will allow that in view of 
16 || : eke 

your objection just now. 
7 A To the best of my recollection it was three, I am 
18 


quite sure, three cargo lights. 


» Q Do you know of any reason why there should have 
2” | been any more or different 4llumination in the number 2 
21 | 


hatch on the morning of June l, 1972? 
ye 
A No, I can't see any reason for there being. 
MR. ABARBANEL: Your Honor, I would like an objection 


” || 
| for the record even though it's belated that there has been 


no testimony. 


| 
| 
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THE COURT: It's belated -- 

MR. ABARBANEL: That he knows what was in that hatch 
at the time of the accident or how many lights were on. 

Do you know of any reason why on the morning of 
June 1, 1972, there should have been any greater or different 
ventilation in the number e2 hatch? 

No, I don't. 

Q Now, sir, on the morning of June l, 1972, were 

there or were there not sources of air into the number 2 


‘tween deck where these men were working? 


MR. ABARBANEL: Objection as to form, your Honor. 


THE COURT: What? 

MR. ABARBANEL: Objection as to form. It's leading 
and suggestive. 

THE COURT: How about saying why? 

MR. ABARBANEL: Because it's leading and suggestive. 

THE COURT: I don't see that that's leading and 
suggestive. I don't see how else he could ask the question. 
Overruled. 

MR. ABARBANEL: 1 «411 phrase it if you lon't 
know, your Honor. 

THE COURT: You needn't phrase it. 

As far as ventilation inside the hatch, we have the 


escape hatch which I mentioned before, which is open all the 
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way down. Then you also have this ventilation duct tnat 


3 these men were working on taking the plate off. The motor 


4 wasn't running, forcing the air in but it was all open in 


w 


there. Plus those decks are not intended to be airtight. 


6 They have openings in the shelter deck that's the uppermost 


7 deck above the main deck whee it's free access from one hatch -- 


you can walk from one hatch to another bece ..e they are 


9 circulating up. It's not right on that deck. It's on the 


1Ge 


deck above 


ll G And the escape hatch was, in fact, open that mornirg, 


is correct, sir? 


that 


13 MR. ABARBANEL: Objection to form, your Honor. 


THE COURT: Yes, I will sustain an objection to 


16 MR. DOUGHERTY: Your Hmor, I think I am nearly 


u completed, may I have just 4 moment? 
18 ae 

THE COURT: Yes. 
19 | Q I have one further question. When you entered 
2» | the number 2 hatch that morning, did you you or did you 
21 || 


| not smell any odor? 


22 
f Odor? No. 
3 |i ieniae 4 
MR. ABARBANEL: Objection as to form again. 
2A | r ne @s Ne © 
! THE COURT: No. What was the answer” 
5 | . 
| THE WITNESS: No. 
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that was customarily used in 
the morning. I mean thet's the only watch we had to use. 
My question is: does that refresnm your recollection 
that you told the bos'n to use the four to eight watch? 
Yes. 
You state that Mr. LaFrance, in your opinion, was 
an exceptional able-bodied seaman? 
Yes. 
What do you base that on? 
Just on my observing him during his work and his 
ability and his neatnes. and his apparent character. 
@ How long was he aboard the ship? 
That wasin June. He was on board since the preceding 
November or October, I think, I am pretty sure. 
Did you know how many times Mr. LaFrance worked 
{n deep tanks? 


No, I had no idea. 


Do you know whether he rigged lights for this type 


of work before? 


A It was very common and routine -e.man's work to rig 


That wasn't my question. Do you know whether he 
did this type of work before? 


To my knowlec =, no, I do not know. 
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Did you so testify’ 
rs Yes 
Q You testified the planking was put in in Vietnam, 
‘s that correct‘ 
A Yes. 
That was dcne by a snore gang’ 
A -orrect. 
q While that planking was being put in, was the 
hatch open’ 
ia Ye: 

You teetified that cargo was loaded in the number 2 
hatch. While that cargo was being loaded, and that is the 
retrocrade military cargo, whicn I believe you said was 
loaded in Vietnam some place, was the hatch open at tnat 
cme? 

A Yes, it was 

¢ And then you sa‘'d at the next port, which I believe 
was Guam, the cargo was unloaded, {is that correct? 

f Yes. 

¢ And while the cargo was being unloaded, was the 
hatch open? 

f Yes, it was. 

When you went into the hatch, number 2 hatch after 


the accident, would you say it was hot? 
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A Not excessively. I don't remember it being 
Tt wa 
Forgetting the adverbs, just was it not or not’ 
P 
Q It wasn't hot. Was it cool? 
A It wasn't cool It was normal for that tempersture, 


the world. 


No. 

Q Was there any moisture there? 

A I don't believe so. I mean I wasn't paying 
particular attention to the weather when 1 was down there. 

“ What were you particularly concerned with at that 
time‘ 

A The man that was involved in the accident. 

Q And as a good officer you were concerned with his 
welfare, 1 that correct? 

A Thet's right, yes. 

Q You weren't really cencerned with the atmospheric 
conditions in the hatch, were you? 

A Not right at that moment. 

Q Did you hear the captain when you got into the 
number hatch state -- 

MR. DOUGHERTY: I object to what - 
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did 


| 
2 in that hatch at 9:00 a.m. the mornin of June l, 1972, 
| 


you® 


4 | A T wasn't down there, no. 


the ventilation system is turned on, that 


6 chan’ez the atr in the hatch, is that correct? 


8 ; If you broke the hatch open, while the ship was 


3 proceeding at 16 knots, and there was a force 5 wind, would 
10 that create a breeze out on the open deck? 
ll A Oh, yes 
12 ( And {i the hatch was open, would that breeve 
13 enter into the hatch? 
“ A Yes. 
15 i Q And if the sun was out and the hatch was open, 
16 || would the sunlizht enter into the hatch? 
7 | A Yes. 
6 | Q In addition to the hatch be‘ng closed at the 
19 | main deck level, it was also closed at the square of the 
2 | hatch, 1s that correct? 
21 ! A Yes. 
2 | 
i Q At any time while aboard the ship, did you tell the 
na | 


crew members to use table salt if they needed salt? 
N I didn't tell them to use table salt. Someone 


asked me one time if I would replenish tne salt tablet supply 
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and I was surprised that they were gone because we usually 
filled them once a week and I said, "Well, anytime you need 
one, !f there ts not one ri:vht there, take a teaspoonful of 


table salt and we'll get some more in." 


Q Was Mr. Lugo one of those persons who asked you 
that? 
f I beg your pardon? 


Was Mr. Lugo one of the persons who asked you 


@ 
ct 
~) 


A I think so,yes. 
When the ventilation system is turned on, is it 
recorded ‘tn the log? 
THE COURT: Is what? 


When you turn the ventilation system on, is that 


recorded in the ship's log? 


A Not when there is no cargo in the vessel, no. 
Q At the same deposition, and I am referring to page 
143, when you testified -- 142 -- line 22, were you asked 


the following questions and did you give the following 
answers: 

oh Is there any record maintained as to when 
the ventilation system is turned on or off? 

"A While the vessel is at sea, ordinarily 
it's indicated while the vessel is carrying cargo. 
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how many lights would you have rigged or used to light 
up that area? 
MR. DOUGHERTY: I object. I withdraw it. 


THE COURT: All right. 


A Well, if I were working by myself I'd just nave one 
light. 
Q Under those conditions, three men, two ABs and an 


ordinary seaman, how many lights would you have used under 
those conditions? 

A Two lights would have been adequate. 

¢ There was a ladder at the aft end of the deep tes, 
is that correct? 

A Yes. 

And there was a ladder at the forward end. Now 

I ask you to look at Plaintiff's Exhibit 4 in evidence and 
ask you whether that is the aft ladder. 

A Yes, it is. 

Q How far is that ladder from the opening of the aft 
end of theaft deep tanks? 


A The distance here to that? 


It's adjacent to it, is that correct? 


&> 


A It's approximately possibly 18 inches. 
Q Wouldn't good seamanship custom and practice dictate 


that the light should have been placed at that ladder rather 
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2 i Yes, yes. 

3 G Have you seen it done before? 

4 A Oh, yes. I mean I worked in tanks. I haven't 


an 
» 
+ 


| 
actually taken the plates off myself but IT have seen it done. 
| 


| 


6 Q If they were to hand these planks down into the 


deep tanks, wouldn't they have to stand on the ledges separating 
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Q 
; the deep tanks? 
9 : : 
A No. They could stand on either side of the forward 
0 or aft end of it, and slide them down in and let them fall | 
| 
it or the floor. 
" Q Did the bos'n Gomez ask you for permission to break 
= the hatch open on the day of the accident? 
” A No. 
™ Q How would you remove stale air from a hatch? | 
| 
16 | 
A Beg your pardon? What was that last question? | 
17 | 
¢ How would you remove stale air from a hatch? | 
Py | 
1 | 
A How would I remove what? 
19 ; 
Q Stale air from a hatch. 
20 : | 
A Well, if there were any stale air there, which there | 
| 
21 | 
wasn't at the time because that's all open. There is nothing 
| 
22 
j nt he th ’ n Le } 
_ 
That's not my question. The question is how would 
2A ‘ 
you remove stale air from a hatch. 
25 
A Turn the ventilator on, the fan in one corner of the 
| | 
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hatch. 
Q Would you send men to work into a hatcn which had 


stale or stuffy or hot air? 

A No. 

Q Under the condit‘ons that existed on the day of the 
accident, that is the morning of June lst, where the sea 
was moderate no seas were coming over the side of the vessel, 
they were not aware of the fact that there was any Typhoon 
Lola at that time, wouldn't good seamanship and practice 
require that the hatch be broken open to have that work be 
perf »rmed? 

A No. 


Q Wouldn't good seamanship under the same conditions, 


custom and practice require that the ventilation system be 
turned on whtle the men were doing this work? 

A That would be up to the men themselves *9 turn it 
on if they thought it was required. 

Q I am asking you. 

A If I thought it was required I would turn it on. [ff | 


I didn't think it was required I wouldn't turn it on. 


& Would you think it would be required? 
A At that time, no. 

Q Under these conditions? 

A No. 
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2 MR. DOUGHERTY: I object. | 
3 Q How many times have you met with hr. Dougnerty since 
4 the accident to discuss this case? 
5 A Meeting him here today I should say would be about 
6 the third or fourth, possibly the fourth. 
7 MR. ABARBANEL: I have no further questions. | 
’ THE COURT: All right, anything further now? 


REDIRECT EXAMINATION 


10 BY MR. DOUGHERTY: 


11 Q Captain Minor, when you entered the hatch gter the 
B accident, you said both iights at that time were in the deep 
- tank, 1s that right? 
” f Yes. 
* MR. ABARBANEL: Your Honor, objection as to form 
1 
“ of the question. 
17 Ie 
THE COURT: Objection overruled. 
” Q tnd with both ligtts in the inside in the deep tank, 
| 
was there adequate illumination remaining for the deck 
” srea where the men had been working or was there not? 
= MR. ABARBANEL: Objection, your Honor. 
22 
THE COURT: Overruled. 
23 
A No, you mean for the men that were cominz down to 
2A 
assist in getting them out of the hatch? 
25 


@ Yes. 
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2 A No, there wouldn't have been enough light. 


Is that the reason more lights were called for? 


MR. 


ABARBANEL: Objection, your Honor. 


THE COURT: Overruled. 


Yes. 


~ 


Q When Mr. Lugo wa: removed after the accident, was 
it essential, physically necessary, to open up the main 


deck up above? 


10 } MR. ABARBANEL: Objection, your Honor. 


THE COURT: Overruled. 


Under the circumstances, I'd say yes, it was. 


Q Inviting your attention to the log book under June 


14 | 

| lst, and Typhoon Lola, do you see any indication. in the log 
” || under the date of June lst of an impending storm? 
16 || ’ 

A Yes, at 2000 hour there is a notation the vessel 
17 

| was hove to. Another {indication also if you will notice 
18 || . 

that through the rest of the log during ordinary weather the 

19 || 

| weather entries are made every four hours. As the weather 
2 | 

| worsened you get like here we have it every two hours. If 

} 
21 

| 4t vot worse we'd enter it every single hour so we could 
2 || 

| keep track of the barometer readings and so on. We have 
23 || 

| them every two hours, therefore. 

| Q Do you often find weather entries with that frequercy 
23 || 


| 4n that log? 
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Withdrawn. Is the log book the only place where 
w'thdrawn. 
vessel receives and has reports, I think you 
called them advisories, is that correct, of impending storms 
that are not entered in the loz book? 

A The advisories are sent not on the pending storm 
but a storm that is already in progress they send these 
atreraft and, of course, now we have sat light trackers 
and every four hours they give the position of the center 
of the storm, barometr‘c reading, the wind direction, the 
force of forward movement and so on, so you can more or less 
1f you should become cut off and you want to track your own 


storm track. 


@ Next, sir, do you Bcall on what hour or what approxi - 


mate hour on the day before the accident you inspected the 
number 2 hatch? 

It was in the afternoon, late in the afternoon, 
rather late in the afternoon. I don't know exactly what 
t’me it was. 

Would that be your routine? 

Yes, under the circumstances, {t would be. 

Q Next, sir, can you tell us what was the course 


heading of the Steel Maker shortly after 10:00 a.m. on June 
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2 Re 4 I(c 
3 A Jenerally easterly. Do you want me to refer to the 
4 log book‘ 
5 No, tt will be zood ennrugh. On that hourat that 
6 date where would the sun be with relationship to the vessel? 
7 A Almost directly ahead. 
8 @ Is there any custom and practice that would prevent 
9 an ordinary seaman from moving a carzo light such as thi: 
10 on his own? 
il MR. ABARBANEL: Objection, your Honor. 
2 THE COURT: Overruled. 
13 f I can't think of any reason wiy he snouldn't move 
y y 
ts it if he wished to lighten up an area where he was working. 
15 MR. ABARBANEL: I move that the answer be stricken 
16 as not respons‘ve, your Honor. 
a THE COURT: Dented. 
8 “ On June lst at approximately 10:00 a.m., were the 
19 cargo conditions then and there existinz in the number @2 
- % hatch, could an ordinary seaman such as Mr. Lugo have turned 
21 4 — , 
on the ventilators himself? 
22 : 
MR. ABARBANEL: Object'on, your Honor. 
23 sia atti - 
THE COURT: Overruled. 
2A 
A He could have turned them on, yes. 
25 , 
Q You mentioned rust. You told us before that 
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the number 2 hold? 


the purpose, Captain, of those 


The deep tanks is designed on these particular 
ships so that it can carry liquid cargo or dry cargo. It has 
large tank covers that can be removed and large objects of 
dry cargo, packages, cases, bales, maybe stowed in that 
compartment. 

G Are you acquainted with the main deck level or 
weather deck level of a C-3 and, if so, will you briefly 
describe what thet consists of and if it includes pontoons, 


how they are put in place and removed ? 


The weather deck area is the section at 


each of the end of the weather deck area there is a set of 


carzo wear, booms, king posts or masts, booms and winches 
that the material, the equipment that is necessary to work 
The square of the hatch or the part of the hatch 


open to load the cargo or to discharge the cargo 


35, 36 feet long and it's about 22 feet wide and 


when the ship is underway it's covered by steel pontoons about 


six foot in the fore and after dimension and the full width 
of the hatch about 22 feet wide. On top of these pontoons 


are three tarpaulins, heavy canvas tarpaulins that are secured, 
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battened down, over the top of the pontoons so as to make 
the hatchway a watertight closure, so they will resist entry 
of water. 

Q And finally as background, Captain, would you 
explain the ventilation system aboard the C-3 as regarded 
the number 2 natch? 

Yes, cir, the entilating system consists of four 
units, one located generally in each corner. The forward 
starboard corner, forward port, each corner of the hatch. 
These are what we call forced ventilation, meaning tney are 


equipped with fans either to exhaust air from the compartment 


or to feed air into the compartment; sometimes you use two to 


exhaust and two to supply or you can turn off all fans 
and you have then natural ventilation coming into compart - 
ment. 
With the ventilators not on and the top or main 
deck covered up, does air have a way of coming into the 
number 2 hatch? 
Yes, sir. 
MR. ABARBANEL: I object to form of the question. 
THE COURT: Overruled. 
Yes, it does. 
How does that come about? 


Because the exhaust vent'lators are up on top of the 
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king post about 40 feet above the deck and the very motion 
of the ship through the air will create what is known as 4 
venturi effect. The air rushing through these confined openings 


at the mushroom ventilator is accelerated and it picks up 
air through the mast, chrough the inside of the pipe, which 
$ in effect extracting air from that compartment. The 

other supply cowl ventilators, they we open even though 

the fans are stopped and there is a good effect cowl so when 
the pressure, the air pressure in the co..partment is reduced, 
however slightly, by the king post exhausting the air from twme 
compartment, the air, the outside air enters through the | 
other set or the supply set of ventilators and there is never 
any atmospheric pressure difference between the air in the 
hold and the air outside. 

Therefore, I take it, Captain, that even when the 
ventilating systems are not switched on, there is never 2 time 
when there is not a supply of fresh air coming into the hatch? 

MR. ABARBANEL: Objection, your Honor. 


THE COURT: I will sustain an objection to that 


question. That is entirely -- it's a statement. It's not a 
question. It's entirely leading. 
@ Is there or is there not at any time aboard a C-3, 


as regarded the number 2 hatch, is there or is there not a 


time when fresh air 18 unavailable, unable to come into the 
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number hatch. 


3 MR. ABARBANEL: Ibjection, your Hor *. 


COURT: Overruled. 


THE 


5 A No, sir, there is never any time where this condition 


would exist. The fresh air is on demand through the -- when 


-3 


the situation in the compartment demands air, it pulls the 


air in. If the compartment was pressurized !t would push 


the air out. 


switches are not on’ 


the 


Even when 


Yes, even when the fans are off. 


commodity or product 


Are you acquainted with a 


13 known as bulk lube oil or bulk lube o11] ejiditive? 
M A Yes, sir, I am. | 
ub @ What is thet? 
" A It's the petroleum product refined, very refined, 
ad almost it's pure lube oil to be used in the lubrication of really 
" sophisticated machinery such as automobile engines, airplane 
» engines, diesel en;ines, turbines. It's a very highly 
20 
refined lubricant. 

a Q Is it commonly carried aboard merchant ships? 
22 

h Yes, sir, it is. 
23 

Q Where is it usually carried aboard merchant ships? 
2 

fh Well, if it's shipped insmal]] parcels it's shipped 
25 


in steel drums, 55 gallon drums. If it's shipped in larger 


| 
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parcels it's carried ; r\ n the tank of the ship. The 
tank before lube oil can be loaded is very completely 
washed down, it's washed down with a kerosene wash, and it's 
made -- the tank has to be pure, clean, in order to carry 
lube oil. 

What is the custom and procedure for the cleaning 

after the discharge of bulk lube o117% 

tanks themselves, the lube 0/1 will not stay 


on the vertical surfaces on the overhead surfaces of the 


tank. Ina matter of 48 hours it will drip down. It wiil 


come down the vertical sides so after a lube oil cargo has 
been discharged the stump or the bottom of the tank needs to 
so that the residue, the pools of lube oil thet 
dripped off the side wouldbe taken out. 
Captain, I want you to assume, please, that a vessel, 
Steel Maker, a C-3 vessel, is at sea, heading across 
Pacific on June 1, 1972, in the area of Guam. Incidentally, 
you acquainted with that area? 
sir, I have been out thst way. 
you sailed in that area? 
sir, I have. 
right, in the area of Guam, and that the removal 
in the number 2 after deep tanks is necessary. 
Yes, sir. 
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Q Is that job a typical deck department job or is it 
not? 

A Yes, sir, it is. 

Q I want you to assume that through the chief officer 


and the bosin, three deck men are assigned to to remove those 
plates. I want you to assume further that the men go down 
into that area, and bring with them three cargo lights, 
two of which the men themseleves decided to use and to {liumi- 
nate. JI want you to further assume that one of these cargo 
lights is placed a short distance into one of the after deep 
tanks and the other cargo light is placed at the forward 

end of the hatch square of the hatch on the deck, shining 
aft, placed on its side. 


Do you have any opinion as to whether that, the 


way tn which that job was set up to be carried out or arranged) 


to be carried out accord with the good custom and practice in 


the maritime industry sboard ships of this class? | 


MR. ABARBANEL: Your Honor, objection to the form 
of the question in that it contained a statement that the 
three men agreed to rig the lights in this manner. There is 
no such testimony in evidence. | 
THE COURT: Let's change it to the lights were 
rigged. 
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2 | ¢ Assume the lights were rigged. | 
3 | THE COURT: I ascume the answer would be the same. 

4 | It makes no difference. 

5 | Q What is pur opinion? 

6 A Yes, sir, it's my opinion that two portable cluster 

7 || y4ents could be user and so arranged as to accommodate the 

6 activity of three men in that compartment. You have three men, 
| you have tv? lights. One light is used to generally illuminate 
10 the area with a diffused light. These are not -spotlights. | 
11 These are floodlights, more so. 

= Then one light, after the men arrive at the job 

y site, one light would be used directed gnto the job. So 

” two lichts should be sufficient, plenty to accommodate -- to 

” furnish sufficient illumination for three men. 

» ¢ Do you have any opinion as to whether the carrying 

- out of that work without -- under those circumstances -~- 

” | without the blowers being actually turned accorded with 

* rood custom and practice aboard vessels of v. it class? 
» | A Yes, sir, it would be good custom and practice to 
- | use -- not to use the blowers, because if you did turn on | 
° the blowers, it's a very high noise level would exist in that 
oe area. The men couldn't speak to each other, it's that high, 
ss | and there might be a dust -- the fans -- the air could be 
| entering that department at such a velocity that it would 

| 
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create a minor dust - or @ possible dust storm and you'd have 


your eyes affected. 


4 || @ At my request you reviewed the deck log, is that 


5 correct. Cpatain? 


A Yea, sir. 


~] 


Q Do you recall the vessel's approximate course heading 
8 | or at least in our language their direction on the morning 


of June lst? 


A She was heading about east northeast. 


A compass heading of 74 dezrees. 


\2 \) Ted obs titre Jal Al the = a0 you have apy idea 


. 


what the latitude would be around Guam? 


4 | A Well, he's been just below the 15th parallel headire 


tow-rd the 15th parallel. It would be about around 145 degrees 
north latitude. 


Q At that latitude in June, on June lst of any year, | 


at that part of the ocean, where would the sun be at that time | 


of day, approximately ten o'clock in the morning in relation 
to the vessel herself? 

A In June, the month of June, middle of summer, sub- 
tropical climates, the sun would be rising directly in the 
east, almostlas O90 decrees by compess. 

Q And where would that be with relationship to the 


vessel? would it be at the ship's side or at the back? 
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It would be about ten, fifteen degrees on the star- 
board bow just slightly on the starboard bow. It would be 


almost dead ahead. Soon after the sun rose, it would be dead 


ahead. 

G Now, were there or are there not different levels 

of the number 2 hatch 3board a C-3? 

Yes, sir, there are three. 

Would you very brtefly describe those just ina 
minute or less? 

Q There are three dry cargo compartments, the weather 
deck covers the topmost dry cargo compartment. That space 
4s called the upper 'tween deck space. It's the space 
between the weather deck and the first deck below. That 
is the upper ‘tween deck space, the space in which cargo 
can be stowed. Below that you have the lower ‘tween deck 
space. Either one is about nine or ten feet high. Below 
that you have the lower hold which is about fourteen feet 
and in this number 2 hatch on a C-3 and below that you have 
this tank that we're talking about here. 


Q At the level as illustrated on one of the photos 


where these men were working inside the ship, what would be 


the relative level of that spot in relationship to the level 


| 
| 
; 
| 


of the ocean and outside? 


THE WITNESS: Well, at a normal draft, part loaded draft, 


SOUTHERN DISTRICT COURT REPORTERS, U.3. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


170SA 


1 mb /1f Nheeler-Direct 586 
the deep tank would be just about below the surface of the 


sea. 


temperature in 


Would that have any effect upon the 


6 A Yes, 2ir, it would be cool more than the -- it 


would be cooler in the deep tank than it would in the 


‘tween decks. 


Would the time of day have any effect upon the 


in that natch? 


temperature 


sir, as the sun gets higher, {t reaches the 


Yes, 


12 venith, the temperature, the outside temperature would in- 


13 crease, would be warmer. It's warmer around noontime than 


Y 


4t is at eicht o'clock in the morning. 
Do you have any opinion whether the setting up and 
16 | carrying outof this work at that time and place by these men 
! aboard this ship accorded with good custom and practice in 
18 ! the licht of the fact that lube o1l1 previously had been 


carried in that deep tank? 


20 A Yes 
i 
21 || ‘ 
i Q What is your opinion? 
22 | , 
| A That after carring a cargo of liquid, of oil in 
| this case, then these plank plates that had been shutting 


] off the ventilation to keep the impurities out of the lube 


g & 


| of1, so then you'd remove the plank plates so that compartment 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


vu 


© 


10 


®R &F& 8S B 


171SA 


mb/if Wheeler-Direct 587 


is go'ng to be carrying dry cargo and dry cargo should be 
ventilated and the impurities from the outside air wouldn't 
affect the dry cargo where thet would have affected the lube 
011 so it's necessary to remove the plates. 

Q And does it accord with good custom and practice to 
assicn men to do the work in that area under those circum- 
sta:.ces? 

A Yes, sir, this is -- can most conveniently be done 
underway when the ship is underway and there is not outside 
labor working in that compartment. 


Q Incidentally, is this work or 4s it not ordinary 


routine deck department work aboard ship? 


A It would be ordinary routine work. 
Q Captain, you have heard the term "sea legs"? 
A Yes, sir, I have. 


Tell us in just a few .words what does that term 
connote or mean? 

A It means people who are aboard a ship and the ship 
4s always moving, the surface of the sea always has some 
turbulence to it, some undulating swells or even rough 
seas, and after you have been aboard ship for e pericd of 


time you almost instinctively accommodate yourself to the 


motion of the ship, and you counteract by moving -- by shifting 


your weight to -- in synchronization with the movement of the 
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3 Q As a captain you have observed and yaihave had 
to pass judgment concerning many men beneath you for many 


years, is that right? 


6 | A Yes, sir, that's right. 


Would you or would you not expect that a man who 


Q 


has been a seamen for more than eight years and who ha 
been a deck department man for more than three years, and 
who has had a reputation of being a good seaman, would have 


or should have had sea legs by the time he had completed 


that degree of experience? 


13 i MR. ABARBANEL: Objection, your Honor. 


sal THE COURT: Overruled. 
i 
1} | 
iS A Yes, sir, I would expect that after about four 
| 
" | or five months a man accommodates himself, becomes acclimated 
} 
| | 
7 | to the conditions aboard ship. 
es @ Have you heard the term, sir, "batten down the 
| hatches"? 
A Yes, sir, I have. 
21 | 
Q Just in a very few words, very briefly, what does 
| | 
22 | 
4t mean and what is it, if there is any necessity behind that 
23 i 
practice, what is the necessity? 
4 | 
| A Yes, sir, the battening down of the hatches, the 
25 | } 
| @rgo hatches, means that the cargo compartments, the watertizht 
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‘ntegrity of the cargo compartments has been accomplished 


to 


3 because the bie opening in the hatch through which the cargo 
4 4s loaded or discnarged, that ts now made watertivht and | 
5 tt does so by placing the pontoons that I referred to before 
6 and the three watertight tarpaulins, which are spread across 
7 the top of the hatch, bent over, put into fastening devices, 
8 cleats and wings are driven in to make the hatch absolutely 
9 watertight. 
10 Q Is there any custom and practice sailing across the | 
ll || Pacific in the area of Guam to Pearl Harbor, in the month of | 
12 June or May, concerning battening down? 
13 f Yes, sir, whenever a ship goes to sea. 
14 G May I add this, just to speed {t along, are there 
15 or are thererot any reguletions concernin~ battening down? 
16 A Yes, the ship must be secured for sea before she 
leaves the perimeter or the limitations of the port erea. 
18 } THE COURT: And here is batteninz down necessary to 
19 secure the ship for sea? 
a | THE WIINESS: Yes, sir, the ship, to be secured | 
|| | 
21 for sea, all hatches must be battened down. 
| Q Are there any regulations? | 
. A I believe there are Coast Guard regulations, yes, | 
%A | 


| 
| the ship has to be secured for sea before it leaves the 


limitations of the port. 
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2 MR. ABARBANEL: Your Honor, I object to ‘believe." 


3 THE COURT: Yes. all right, I will strive the answer. 


4 MR. DOUGHERTY: All right, I was tiying to speed it. 


5 THE COURT: Strike the answer. Objection sustained. 
Captain, you have reviewed the log at my request 


entire period of time, have you not? 


8 A Yes, sir, I have. 

9 Q You are aware of the fact that there is, of 
10 course, in this and also in the official log, an entry 
il concernin~ Typhoon Lola. 

2 A Yes, sir, I am. 

13 | Q Do you recall or mayI show you the log or at 
14 


least the two sheets of it to refresh your recollection as 


1b to when -- as to what the dates are concerning entries about 

16 | 
Typhocn Lola? And if I may assist you -- 

17 


MR. ABARBANEL: Your Honor, I will object. He is 
" doing this for the captain. Let the captain do it. 
9 | MR. DOUGHERTY: ‘Then I won't assist him. | 
THE COURT: Go ahead, Captain. 
A There is an entry of 1400 meaning 2:00 p.m., two 
in the afternoon. 
MR. ABARBANEL: What date is this? 


i} THE WITNESS: On June 2nd. 


THE COURT: Yes. 
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THE WITNESS: The entry reads, "Rough sea and 
occasional very heavy confused swells mainly from east south- 
east. 

"1422, change course to 140. 140 degrees per 


gyro compass, P.G.C. 140 degrees true, <n order to pass out 


of Typhoon Lola." 
Q So you know the -- on June e, 1972, in the official 
lo: do you see a referral to Typhoen Lola? 
A Yes, siz, fire and boast drill which is required to bel 
carried out once a week was deferred due to the approacn of 


2 


Typhoon Lola. 


C Now, Captain, apart from those entries and inviting | 
your attention to the date of June 1, 1972, and the deck log, 
do you see or do you not see any indications in the deck 


los under that date of any impending storm? 


Yes, sir, there is the barometer readings on tne 
day before on June lst are practically steady and almost 
the same as they werem@ June the 2nd, so a steady glass, 
a steady barometer, with wind out of the northeast in this 
particular geographical area means that you can expect a 


tropical disturbance generated in that area. In that area 


they call them typhoons. Over here we call them hurricanes. 


Q Would those signs or signals be 4 factor or would 


they not be a factor to be taken 4nto consideration, Captain, 


! 
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in whether or not the number 2 hatch should be open at the 
main deck level on June lst. 
MR. ABARBANEL: Objection as to form. 
COURT: Overruled. 
The fact that the hurricane or the disturbance 
here, the typhoon, had been designated Lola, L, mean.ng 
it's the twelfth letter of the alphabet. It means 
{s the twelfth typhoon for this season in this area. The 
weather bureau designates the name, designates the disturbance 
as a typhoon. It gives it a name. The barometer here 
shows that the master of the ship here was aware of this 


and he was adjusting course to allow this -- adjusting 


course and speed to allow the typhoon to pass ahead of 


in a less disturbed area and he would let the typhoon 
cross anead. 
MR. ABARBANEL: Objection as to his testimony 
to what the captain was aware of. That is speculation 
conclusion on his part. 
THE COURT: No, I am going to let it stand. 
Captain, I an nearly done, couple of more points. 
You can ask a couple of more questions and then we'll 
take a recess until tomorrow morning at the conclusion of 
this witness and then we'll hear from Mr. Abarbanel. 
Q I would ask you to assume that the tank after, the 
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‘4ve percent, a very low percentawze of the cases that 
nvolved in ar ‘or plaintiffs' lawyers. 


have ventilation systems 


lave ventilation systems 


thanical ventilation system‘ 
cargo ships have mechanical. 
them have natural ventilation. Some of them have 
ventilation, mechanical. 
The Steel Maker had a forced mechanical vent latior 


right? 


When was the last time you actively sailed? 
i 955 . 
You haven't sailed since then? 


haven't been aboard ship as a member of ship's 


‘ompany. I have been aboard many, many ships sire that time 


but not as a member of ship's company. 
You testified on direct examination that 
turn on the ventilat‘on system in a closed hatch, 
dust storm‘ 
said it was possible. 


To create a dust storm? 


Depending on the condit‘ons 
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ct 
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Ss 
> 
4 
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2 ment, ‘t could create something resembling a dus 


turbulence. 


anile you were 


storm? 


6 f Right, open or closed you'd have the dust. 


losed and there are no members of 


the crew in there, you can turn that ventilation system on, 


il - Jr when there is no cargo in there? 


No, then we don't need it. 


I didn't ask you whether you need it. You can turn 


you 


15 
f You can, yes. 
16 . - 
And when you would turn it on and there is no 
17 


one in that hatch or inthe dust storm, the ventilation system 


18 || a ia 
would blow fresh air in, create the dust storm, and the 


19 - 
exhaust system would draw it out, isn't that correct? 
2 | 
A Not necessarily. If the cargo compartment is empty, 
21 || : 
| and you turn on the fans, the air that you are pumping in 1s 
22 
roing to take the path of least resistance right across the 
23 
top, in, out. It's not even zoinz to come down on the deck. 
2A _ . 
Q Not at all? 
25 . ‘ 
A Hardly at all. It's zo'ng to follow the path of 


| 
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s, yes, sir, it would. 


And would that be so even i 


mo /1if 

Ye 
or tne men 
to ma ai 


their back towards tnat 


Well, if their own activity 


nterfered, 


then they would move the 


where 


lo 


their satisfaction. 


Where would it be to their 


snaqaow;, 


f the man who 


who were working there both had to -- 


light’ 


created shaao 


light. 


satisfaction t 


was 


all 


ws 


Oo 8a 


685 


workin 


nad 


that 


void 


fo a position that would not cast that particular 


shadow or shadows in that particular direction. 


A 


Under these facts, where would that posit‘on be? 


Somewhere towards 


Facing? 


‘ither way. 


Wouldn't that cause a 


12 


shadow to the side“ 


the port or starboard side. 


that shadow interfered with their activity they 


wouldn't put it there so it's up to them. 


x 


I didn't ask you that question and I would 


appreciate it !f you would listen to my questions very 


carefully. 


If 


side’ 


you put it to the side, 
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Of course. 


And if you put t in the front of the man it would 


4 | cast a shadow to the rear, is that correct? 


Of course. 


6 Q What if you hung a light at each eid, would that 


eliminate the snadow? 


| A Not necessar!ly. It depends on the activity of tne 


men involved. 


Would it under these facts? 


4 


T don't k ow because you have a diffused light; ft 


they were in the area of this diffused light they wouid 


cast a shadow their body would cast a shadow. 


4 When you put a light on its side, isn't the area 


15 
i of illumination limited and confined just to the lower portion 
I] } 
16 
i where that light oes back? 
17 s 7 1 
| N No. If the licht is on its side it's reflected 
18 || ; ; P 
| upward and you wot a diffused reflection coming, down from 
19 || , ney ‘ 
j; the overhead surfaces. 
| 
2 | 
| @ You say reflected upward? 
21 | 
A Yes. | 
2 | | 
Q If you just take a look and just placed it on the 
23 || 
| gide without tilting it, would that go upward, Captain? 
1 
a || 
The light that you saw here in the photograph, when 
3 | 
] it's laying on its side, the reflector 1s in about a 45 degree| 
| | 
| } 
| 
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A They are fixtures, those are lighting fixtures that 


are different than this type of portable cargo light. 


You stated that with respect to the water, since 


t was cool and up against the skin of the ship, which is 


of the ship, since the tank area was at that level, 


that the cool water would cool the air in the tank, is that 


The air in the lower part of the ship that's under 
water would be several degrees cooler than the air in the 
upper part, yes. 

By tne same token, if that water was warm, it would 
make the air warm, is that correct? 

Warmer than the upper part, right. 

What would happen to that warm air? It would rise? 

It would rise. The air and sea temperatures are in 

loz book. 


& With respect to battening down the hatch, you say 


batten down a hatch and make it watertight, is that correc ? 


Watertight, yes, sir. 

That means water can't get in? 
That means water can't get in. 
Doesn't it also make it airtight? 
No, sir. 


Which means that air can't get in? 
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per 


about the solid row. of metal pontoons? The 


How 


penetrate 


} “ 
8 | \ But there is about a half inch crack between each 


about an inch between or space, there is 


10 || clearances. But air can penetrate the tarpaulin through 


of the tarpaulin. 


12 | “ If the tarpualin got wet it's porous? 


-- the tarpaulin is made out of cotton 


fabric, textile, and when it gets wet 4t shrinks and becomes. 


15 || the weave and thewarp gets tighter. 
16 | rat Now you testified that the duct plates, the ventilatior 
} 
W@ || sytem in the deep tank was used to stop finpurities from zoing 
1] 
18 || PS OCL pe hee ae 
if out, is that correct? 
9 | P , 
19 A Yes, from coming in. | 
20 | From coming in? 
21 | f Right. That would contaminate the lube oil. | | 
i 
22 || 7 - ; 
What impurities would you talk about that would 
3 | be coming in‘ 
i} 
2A ! 
i A From the other cargo comprtm ents that were served 
25 || 
| by the same ventilation system. They have dry cargo in them. 
{ 


| 
| 
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They might have some of the dust we were talking about 
before and that could conceivably be circulated into the tank. 
Assuming that the duct plates were not in, and 
was a cargo of lube oil present -- 
Yes. 


-- wouldn't those duct plates also serve the seein 


of preventing the oil from seeping out into the ventilation 
system? 

It would prevent the o!1 from seeping out into the 
duct work and -- but the o1l would rise no higher than the 
surface of the oil in the tank so you would just plate the 
lower part of that ventilation system. That's not the purpose 
ao the plates. 

a) That is what I was about to ask. Isn't that the 
primary purpose of these duct plates to prevent the oil 


from going out rather than dust from coming in? 


Because you are at the end, the tail end of the 
ventilating duct system. The tank is at the lowest point in 


the ship. That is the tail end of the ventilating ducts. 


plates, by rolling I mean the movement of the ship side 
to side, if there was no duct plates wouldn't that oil seep 


out into the ventilation system? 


| 
Q How about some real rolls, if there were no duct | 


Only to the lower extremities of it, right where the 
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the ship, you make a lee, you maneuver so that you can do it. 
Forget an emerzency. If the weather as you just 
stated permits, is it safe to open a hatch at sea‘ 
“ Ye 
THE COURT Let me ask you this. ina voyaze across 
the Pacific, ts it normal practice to keep the hatches 
battened down? 
THE WITNESS: It is; yes, sir. 


Q Chief 
plates to blow fre 
Yes. 
C The deep 
f Right. 
Q To remove 
A Yes 
What does 
was still moist? 
‘ That the 
v 
A That the 
011 will not stay 
drains down 


Minor testified that 


and it flow 


he removed the duct 


en air in. 

tanks. 

some of the moisture from the lube oil? 
that indicate to you;that the lube oil 
lube o1l was still mof’st? 

lube ofl itn the sump, because the lube 


On a vertical bulkhead ror two months. It 


into the sump and before loading 


his next cargo, which was zoing to be dry cargo, he wanted 
to make sure that the sumps, the bilzes,had been aireu out, 
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dried out. That's what it means to me. 
If there was lube oil on the bulkheads after a 
period of three months of washing the tanks down, what 
would that indicate, if anything, to you? 


It's not consistent. It just wouldn't happen. 


> 


Just wouldn't happen. It's impossible” 

After two months. You can't keep lube o11 on 4 
vertical surface for two months. 

Could the lube oil dry to the consistency of 
being sticky? wouldn't that stay on? 

f In a period of maybe a week, it would be sooey, 

ummy, sticky. Because the solvents have evaporated and 
the graphite and the resins that are residue on there would 
be sweating, would be curing, sort of, and later they would 


become hard. 


Would you agree that the purpose, one of the purposes 


of the ventilation system is to remove the moisture from the 


air? 
A To remove the moisture from the cargo, not from the 
air. 
How about from the air around the cargo? 
A No, when you have humid atmosphere outside we shut 


off the ventilation because we don't want to pump humid air 


into the cargo. When we have dry or les humid air outside, 
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2 Q faptain, ascumin ni et of facts: that he sea 
3 was moderate, very slight movement, it was sunny, fair day, 
4 no re.n, no ind‘tcation at that t‘me of any bad weather, 

5 and work had to be done in the deep tanks, could you “21ely 
6 and adequately and properly oper that hatch wnhtle that 

7 wOorK wa hel aone 7 

5 A What! {n your hypothetical, what * ature 

9 the work How many men, how lorg it! Oo] to taxKe. 

10 The work of removinz dict plates from the vents. 

ll | f It's only a ten-minute job. 

12 < I asked you whether it would be ife under those 
13 | condit'ons to open tne hatch. 

14 That work would not justify opening tne natcn. 

15 C I didn't ask you whetrer. 

16 : If you waritea to do it you could do ‘t witr he 

7 weathe! Oond!tior hat you described 1 your hypotr j i < 
18 yes, ay could do it if you war:.ed to. 

19 It 1s your testimony it only takes ten minutes to 
a | remove the vents from the ducts 

21 Just about. The actual job itself would take 


about ten minutes, each plate. 
Whei: you blow air into a hatcn, des that move tne 


existing air around? 
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was of the opinion that there would be plenty of air in 
the hold; that the ventilation provided was quite 
adequate;and that the light was sufficient to do the 
job required. 

There was, of course, testimony oy Lugo, himself; 
from Captain Sigda, the master of the vessel; by the 
mate, Minor; and the bosun, Gomez; on the conditions on 
the vessel ducing the event of June lst, 1972, when the 
accident happened. 

I may say, in passing, that there is no evidence 
in that record as to the availability of any other witness 
to either party--and I am talking now of Lafrance and 
Palmer. As far as the record shows here, both witnesses 
were equally available to either party and no inferences 
whatsoever can be drawn from anybody's failure to call 
them, 

On the basis of all the testimony, it's for 
,ou to determine whether or not, as the plaintiff claims, 
the $.S. STEELMAKER was unseaworthy at the time of the 
accident because of the conditions in the hold; or whether 
the shipowner, acting through the officers and other 
supervisory employees on the STEELMAKER, was negligent 
in requesting the plaintiff to work in a place where there 


were not reasonably safe working conditions; and whether, 
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2 || if there was unseaworthiness or negligence, either of 
3 those factors was a proximate cause of the accident to 

, 4 Lugo and the resulting injuries. 
5 Of course, there are also questions as to the 
| 

6 | extent of Lugo's injuries, the effect of such injuries 


on his ability to work, both in the past and in the 


8 | future, and the amount of damages he suffered. 

9 You will recall of course, the testimony of 

10 | Lugo, himself; the doctor he produced; the doctor who 

mw 4 was put on the stand by the defendant; and the records of 

12 || his treatment in the hospital on that subject. 

13 And, finally, there will be an additional 

14 | question as to whether Lugo's own negligence contributed | 
15 to the accident, and, if so, to what extent. 

16 I am now going to turn to a discussion of the | 
aa | 
17 elements of these various questions and the law as applicable 
18 to it. As I told you, the plaintiff here makes two 

19 || claims against the defendant, Isthmian Lines, the owner 

20 of the vessel, on two different theories: 
21 The first theory is that the S.S. STEELMAKER 

2 | was unseaworthy with respect to the conditions which 

23 prevailed in the hold of the vessel at the time that the 

2A plaintiff and the other two seamen went into the hold 

25 | to work. 
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|| 
2 |i The second, I will discuss with you a little 
; 3 } later, is that the defendant was negligent in sending 
| 
P 4 |] Lugo to work in an unsafe place. 
| 
5 | The mere fact ‘that an accident happened or that 
| 
1] . . . 
6 || the plaintiff, Lugo, was injured, does not make the 
ee ' . 
7 |] defendant liable. The Isthmian Lines 1s not an insurer 
| | 
3 8 of the plaintiff's safety. Liability against the defend- 
| 9 | ant must rest upon proof of the elements of the plaintiff's 
10 ] case. 
11 | I will first discuss the question of whether 
12 || or not the STEELMAKER was unseaworthy at the ime of the 
oe accident on June lst, '72. The plaintiff has the burden 
| 
14 | of proof by a preponderance of the evidence, as I have 
| ' ! 
| defined it to you, that the vessel was unseaworthy as he 
I 
16 |] contends. The doctrine of unseaworthiness is founded on 
] 
17 | the ancient law of the sea, which is known as the “warranty 
18 || of seaworthiness of the vessel." It imposes upon the 
HW] 
19 |} owner of the vessel, in this action, Isthmian Lines, the 
20 duty to provide the crew with a seaworthy versl, with 
a seaworthy equipment.This duty imposed on the 1ipowner 
22 | is non delegable . That is to say, the shipow..2r cannot 
— | 
t 23 | relieve himself of this duty by transferring or shifting 
2 || the responsibility to someone else. 
25 To be seaworthy, a vessel must be reasonably 
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fit for its intended use. The standard is not perfection. 


It is merely whether the ship and her equipment were 
reasonably fit for and adequate for the purposes for 
which she was intended. Thus, the shipowner is not 

required to furnish an accident-proof ship nor, as I 
mentioned before, is the shipowner an insurer of the 


safety of the members of the crew such as Lugo. The 


shipowner is merely required to furnish a ship with equip- 


ment reasonably fit for prudent crew members to work on. 


Each and every part of the ship is required to be sea- 


worthy. Thus, the owner of a ship is under an obligation 


to provide a reasonably safe area in the hold of the 
vessel in which employees are to work. 

Unseaworthiness doesn't depend on any showing 
of negligence on the part of a shipowner. If the vessel 


or its equipment are unseaworthy, even the exercise of 


reasonable care does not relieve the owner of its absolute 


duty to furnish a ship and its equipment in reasonably 
fit condition for intended use; nor does unseaworthiness 
depend on whether the owner knew of the defective condi- 
tion. 


If a ship fails to meet the standards I have 


just given you, it's unseaworthy, whether the owners knew 


of the defective condition or not, and no matter how the 
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condition which rendered the ship unseaworthy came about. 

Lugo's claim is that because of poor ventilation 
and poor lighting in the No. 2 hatch, the STEELMAKER was 
unseaworthy because the hatch where he was sent to work 
was unsafe and not reasonably fit for its intended use. 

It's for you to determine whether or not the 
standards required in order for the ship to be reasonably 
safe and fit for its intended use have been met; and 
thus, whether or not t 'e vessel was unseaworthy, as Lugo 
contended. 

Lugo also claims that the defendant, acting 
through the ship's officers and supervisory personnel 
of the vessel, was negligent in sending him to work unier 
unsafe conditions. Plaintiff claims that the defendant 
was negligent in not seeing to it that the No. 2 hatch 
was reasonably safe for the plaintiff and the other two 
working nen to work in, two seamen to work in. The claim 
of negligence is quite distinct to the claim of 
unseaworthiness. 

What do we mean by negligence? Negligence is 
simply a breach of the duty of care which one party owes 
to another. The owner of a vessel has the duty to exer~ 
cise such care aS a reasonably prudent person would exer- 


cise in similar circumstances. It has the duty to use 
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such care in furnishing the plaintif! with a reasonably 
safe place in which to work and move rround, and to maintain 
such place and the equipment located there in reasonably 
safe condition. 

Put another way, the owner of a vessel 1s 
required to take such reasonable steps as may be necessary 
to prevent accidents that might be reasonably foreseeable 
by a careful, prudent shipowner under the circumstances. 

Again, the plaintiff! 's burden is to prove by a 
fair preponderance of the credible evidence that the 
defendant was negligent, and to prove there had been a 
breach of duty of care that was owed him by the shipowner. 

Of course, when Italk of e defendants here, 
the defendant is a corporation and it only acts through 
its agents and employees. The shipowner here may be 


liable for any in‘uries resulting in whole or in part from 


the negligence of its officers and employees, and this 


includes the plaintiff's fellcew crew members aboard the vess« 


With that in mind, in order to establish his second 

theory of liability, that is necligence, the plaintiff 

must prove by a fair preponderance of the credible evidence, 
that a reasonably prudent shipowner or his reasonably 
prudent employees aboard ship in the exercise of reasonable 


care would not have permitted Lugo to work under the 
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conditions of ventilation and light which you have heard 
described here. 

As I told you earlier, I am going to submit to 
you a series of questions in writing for you to answer, 


and I will review these questions ce wletely with you 


at the end of this charge: 


The first question you will be asked to answer, 
and I am quoting, “Was the 5.5. STEELMAKER unseaworthy 

| 
or was the defendant, Isthmian Lines,negligent?” This 
question, of course, is with respect to the conditions 

1] 

of the No. 2 hatch.at the time the accident occurred. 

1} 
You will be asked to answer that question ycs or no. 
If you answer the juestion no, you will go no farther 

l and ° report your answer to the Court. If the answer 

| 

to that question 1s yes, you then go on to the second 
question which is the question of proximate cause, 

i ° 

\| What do I mean by proximate cause? Proximate 

| 

| 

\} . , 
cause means, in effect, a producing cause of the accident 


which resulted in the injury. It rust be an unbroken 
chain of events or circumstances flowing from the unsea-~ 


rorthiness or the negligence, if you find there was such, 


leading to the accident. There must be a direct causal 


and 
conaection between unseaworthiness or negligence if you 
} o 


find any and the accident which caused the injuries. 


A 
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The question is whether any unseaworthy 


condition of the vessel or any negligence on the part 


of the shipowner played any role in 


which Lugo suffered and the injury which resulted from 


that accident. Thus, the second written question to 


be submitted to you is, "Whether or not unseaworthiness 
of the STEELMAKER or negligence of the defendant ship- 


owners waS a proximate cau 


injuries which the plaintiff suffered. 


The burden is on the plaintiff to establish 


proximate cause by a fair preponderance of the credible 
evidence. Even if you find the vessel unseaworthy or 
the shipowner negligent, this does not establish liability | 
on. Lts part. 


The question here, this secon’? question, 


a 


important as it is, is: Whether even if 


rt 
ec? 
oy 
re 
ry 
@ 
= 
9 
a 


unseaworthiness or negligence, this was a proximate cause 


of the accident to the plaintiff and the resulting 
injuries." 


I may say to you that the question of causal 


the hold, whatever you found them to he, and the accident 


suffered by Plaintiff Lugo, is ~f 


| 
relationship between the conditions which were found in 
irticular importance 


in this action and should be co red by you carefully. 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y CoO 7-4580 
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